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The legal status of boycotts and interfer- 
ences with business by individuals has given 
rise to considerable conflict of authority, and 
in view of the many phases in which such 
questions are now, with growing frequency, 
presented to courts, cases involving them are 
of special interest. A recent case of that 
character is Webb v. Drake, 26 South. Rep. 
791, decided by the Supreme Court of Louis- 
iana, in which they hold that when it appears 
that several persons have similar or identical 
grounds of complaint, and entertain like feel- 
ings of resentment against another, and when, 
for the gratification of such feelings, they, by 
their acts and utterances, endeavor to destroy 
his business, each being aware of the feelfhgs 
and doings of the other, and approving the 
results accomplished, there is sufficient evi- 
dence of a combination or common purpose; 
and such persons are properly joined as de- 
fendants in an action in damages, and are lia- 
ble in solido for punitory and exemplary, as 
well as actual, damages, and that when it be- 
comes currently reported that a boycott has 
been established by the merchants of a town 
against a hotel, and that they will not buy 
from drummers who patronize such hotel, and 
such report is the natural consequence of the 
acts and vutterances of the defendants in an 
action in damages brought by the hotel keeper, 
the existence of the report may be proved. 





In Cleveland, etc. Ry. Co. v. Shrum, 55 N. 
E. Rep. 515, the Appellate Court of Indiana 
gave just recognition to a modern treatise 
which has, in a sense, created a new branch of 
the law—Keener on Quasi Contracts. There 
it appeared that an attorney of his own mo- 
tion, sued on behalf of a railroad to recover 
back taxes which had been illegally collected 
from the railroad. The latter received the 
taxes from the attorney, but refused to pay 
him a fee, whereupon he brought an action 
against the road, upon an implied assumpsit, 
to recover the value of his services. After 
quoting several pages of Professor Keener’s 
work, the Appellate Court of Indiana held, 
that as the attorney had not been employed 





by the railroad, and there did not appear to 
be any reason why the railroad would have 
been compelled to employ him rather than 
any other attorney, the services had been 
rendered officiously, and the mere fact that 
the railroad had been benefited did not create 
any liability on its part. ‘‘From the author- 
ities cited (by Professor Keener), we think 
it may be fairly deduced that one rendering 
services for another, in which the interests of 
the public are not involved, may, when the 
benefit of such services is enjoyed, recover 
the reasonable value of such service from 
the person who receives the benefit, although 
services are rendered without the knowledge 
of the beneficiary. But from the authorities 
it is also clear that there must exist a neces- 
sity for the rendition of the services without 
entering into a contract, or there must exist 
such circumstances as imply an obligation to 
pay therefor. This view isin line with the 
proposition that one may not force his serv- 
ices upon another, and that one has a right to 
select his creditor.’’ 





A nice point pertaining to criminal practice 
was presented to the Court of Criminal Ap- 
peals of Texas in the case of Rogers v. State. 
It appeared that appellant was convicted of 
burglary, and the principal ground of a mo- 
tion for new trial was with reference to the 
misconduct of the jury in using defendant’s 
failure to testify against him. Some of the 
jurors by affidavit stated in substance that 
while they were discussing the casein the 
jury room, defendant’s failure to testify in 
his own behalf was discussed and referred to 
on several occasions, and was considered by 
them in their verdict. This statement, how- 
ever, is followed by the contrary statement 
‘that we made up our verdict on the evidence 
adduced on the trial and on that alone.’’ The 
State filed a controverting affidavit, signed 
by all the jurors, including those above 
named,-substantially as follows: ‘‘That the 
discussion of defendant’s failure to testify 
for himself in this cause, as made in the jury 
room when we were considering the case, 
came up as follows: The State had proven 
that Pybas’ house was burglarized and a set 
of harness taken from the house, and in about 
six months defendant was found in possession 
of said harness, and sold same in another 
county. This was not contradicted by any 
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of defendant’s testimony. Defendant did 
not put a single witness on the stand to 
show where’ he got the harness; nor 
did he testify himself as to where he 
got it. We returned our verdict on 
the evidence adduced on the trial, and on 
that alone. When we say that defendant’s 
failure to testify was discussed by us, we 
mean this: It was asserted in the jury room 
and discussed that, if defendant had brought 
any witness on the stand to show where he 
got the harness, or if he had told us himself 
where he got the harness, he might have been 
turned loose; but there was no such testi- 
mony, and the State Lad made out a case 
sufficient to convict him, and defendant had 
not shown, by himself or anyone else, that 
he had come by the harness honestly ; hence 
there was no other alternative than to con- 
vict him. The discussion of defendant’s 
failure to testify did not influence, in any 
way, our verdict, but we made up our ver- 
dict entirely upon the law and the evidence 
adduced on the trial of the cause, and en- 
tirely on the evidence introduced by the 
State.’’ The court of appeals reversed the 
judgment holding that the trial court erred 
in refusing to grant a new trial on account of 
tbe misconduct of the jury as indicated in 
the above statement, citing as authority 
Thorpe v. State (Tex. Cr. App.), 50S. W. 
Rep. 383; Tate v. State (Tex. Cr. App.), 42 
S. W. Rep. 597; Wilson v. State (Tex. Cr. 
App.), 46S. W. Rep. 251. 








NOTES OF IMPORTANT DECISIONS. 


TRESPASS—POSSESSION — MASTER AND SERV- 
ANT.—The Appellate Court of Indiana decides, in 
Heffelfinger v. Fulton, that where plaintiff was 
employed by defendant asa farm hand, and, 
as part of his compensation, was given the occu- 
pancy of a bouse and garden, the relation of 
master and servant, and not that of landlord and 
tenant, existed, and hence an action for damages 
for trespass would not lie against defendant for 
forcibly removing plaintiff and his household 
effects from the premises, and that Burns?’ Rev. St. 
1894, § 7118, providing that any person who shall 
unlawfully detain lands from the person having 
the right of the possession thereof, shall be liable 
for damages for such retention, has no application 
to cases were the relation between the landowner 
and the occupant is that of master and servant, 





since the possession of the servant is that of the 
master. The court says in part: 

‘‘Appellant’s sole contention is that the lower 
court erred in overruling the demurrer to the fifth 
paragraph of answer. Counsel for appellee insist 
that the fifth paragraph of answer presents a case 
where the relation created between the appellant 
and appellee was that of master and servant, and 
the rights appellant had under the contract were 
the rights of a servant only; that the relation of 
landlord and tenant never existed in this case; 
that the use of the house to live in, and of the ap- 
purtenances thereunto belonging, were mere in- 
cidents to the employment, and that the possession 
was at all times the possession of appellee, the 
master. If counsel are correct in their contention 
that the facts averred in the answer create the re- 
lation of master and servant between the appeilee 
and appellant, the answer is sufficient, because, 
this being an action for damages for trespass, it 
would not lie unless appellant had either posses- 
sion or the right of possession, and a servant, 
who has neither, could not maintain the action 
against the master, who has both. Under the aver- 
ments of the answer, appellant occupied the house 
andgappurtenances as a part of the contract price 
for the services to be performed by him, and 
when, for any cause, his contract was ended, his 
rights in the premises ended. he question as 
to whether appellant was unlawfully discharged 
under his contract does not arise upon the de- 
murrer to the answer. The case of Bowman v. 
Bradley, 24 Atl. Rep. 1075, 17 L. R. A. 216, 
decided by the Supreme Court of Pennsylvania, 
isin all respects like the case at bar. In that 
case it was said: ‘The subject of the contract was 
labor. Labor was what Bradley needed and 
undertook to pay for. It was what Bowman un- 
dertook to furnish him at an agreed price. The 
labor was to be performed upon the land, in its 
cultivation, in the care of the cows, and the deliv- 
ery of the milk. As Bowman was not a cropper 
or a tenant paying rent, his possession of the 
land and the cows and the implements of farm 
labor was the possession of his employer. The 
barn was used to stable the cattle and store 
their feed. The house was a convenient place for 
the residence of the laborer. The house, the 
barn, the land, the cattle, the farming tools were 
turned over into the custody of the man who had 
been hired to care for the property; but he had 
no hostile possession, no independent right to 
possession. His possession was that of the owner, 
for whom he labored for hire. * * * ‘The 
case seems to have begun and tried by the 
plaintiff upon the theory that his right to the 
possession of the house was superior to his right 
to remain in the defendant’s service; and that, 
while his employer might dismiss him from the 
one at any time, he could not oust him from’ the 
other until the expiration of one full year. Such 
a theory cannot be sustained by a proof of acon- 
tract for labor at a fixed price per day and a 
house to live in. It can only by supported by 
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proof of a contract for one year’s occupancy of 
the house. Both parties agreed that the contract 
in this case was one of hiring. There is no pre- 
tense of a separate lease for the house. ‘The 
compensation for its use was in the labor to be 
performed on the premises. When the labor 
ceased, the plaintiff ceased to pay for the occu- 
pancy. * *:* It is not necessary that the oc- 
cupancy of a house or apartments should be a 
necessary incident to the service to be performed 
in order that the right to continue in possession 
should end with the service. It is enough if 
such occupation is convenient for the purposes of 
the service, and was obtained by reason of the 
contract of hiring.” To the same effect see Ker- 
rains v. People, 60 N. Y. 221; Edgar v. Jewell, 
34 N. J. Law, 259; Haywood v. Miller, 3 Hill, 90; 
Lightbody v. Truelsen, 39 Minn. 310, 40 N. W. 
Rep. 67. In the case of Chatard v. O’Donovan, 
80 Ind. 20, the supreme court held that the 
relation existing between the bishop and a priest 
appointed by him was that of master and serv- 
ant; that the possession of the parsonage and other 
real property occupied by the priest incident to 
his appointment was the possession of the bishop, 
who had power at any time to remove the serv- 
ant, and install another in his place and in the 
possession of the property of the office. In such 
a case the relation of landlord and tenant cannot 
exist. Section 7118, Burns’ Rev. St. 1894, is relied 
upon by appellant. This statute is not applicable 
in a case like this. 
statute possession is contemplated. Whether 
that possession be lawful or unlawful, or however 
acquired, it does not matter, the section cited is 
applicable. It does not apply to a case where 
there is not, and cannot be, possession in the 
occupant. It cannot apply to a case like the one 
under consideration, where, by contract, the re- 
lation assumed between the landowner and the 
occupant is that of master and servant. Appel- 
lant had no possession. His possession was that 
of the appellee, his employer. It could not survive 
the contract of hiring, to which it was incidental, 
and under which it was a part of the price for 
services to be performed by appellant. When 
appellant’s contract was canceled, his right to 
occupy the premises terminated. As was said in 
Bowman Vv. Bradley, supra: ‘His right, under the 
contract of hiring, was like that of the porter to 
the possession of the porter’s lodge; like that of 
the coachman to his appartments over the stable; 
like that of the teacher to the rooms he or she 
may have o¢cupied in the school building; like 
that of domestic servants to the rooms in. which 
they lodge in the home of their employers.’ ”’ 





CONSTITUTIONAL LAW—SERVICE OF PROCESS 
ON PRIVATE CORPORATION—LEAVING PROCESS 
WITH REGISTER OF DEEDS. — It is held by the 
Supreme Court of Wisconsin in Pinney v. Provi- 
dence Loan & Investment Co., 82 N. W. Rep. 308, 
that Rev. St. Wisconsin, § 1775b, authorizing 
service of process on a private corporation by 


In every case covered by the’ 





leaving a copy of such process with the register 
of deeds, is unconstitutional, as in violation of 
Const. U.S. Amend. art. 14, § 1, declaring that no 
State shall deprive any person of life, liberty, or 
property without due process of law. The court 
says: 

“The facts in regard to the summons and 
complaint having been delivered to and left with 
the register of deeds by the plaintiff's attorney 
October 4, 1898, are undisputed, and show a com- 
pliance with section 1775b, Rev, St., as it then 
stood. As indicated, the defendant company was 
then a private corporation organized and existing 
under the laws of this State, and had its principal 
office in the city of Superior. By the statute cited 
it was required, on or before October 1, 1898, to 
file in the office of the register of deeds of that 
county a list of the names of its officers therein 
mentioned ‘on whom service of process, notices, 
or orders’ might be made as provided by sub- 
division 10, § 2637, Rev. St. The right of the 
legislature to require such corporation to so file 
such list is not and cannot be successfully ques- 
tioned. It has been said upon high authority 
that: ‘A State, on creating corporations or other 
institutions for pecuniary or charitable purposes, 
may provide a mode in which their conduct may 
be investigated, their obligation enforced, or 
their charters revoked, which shall require other 
than personal service upon their officers or 
members. Parties becoming members of such 
corporations or institutions would hold their in- 
terest subject to the conditions prescribed by 
law.’ Pennoyer v. Neff, 95 U.S. 735, 736, 24 L. 
Ed. 565. Section 1775b was also made applicable 
to such corporations formed after October 1, 1898. 
That section also provided that ‘in all cases until 
such list of officers is so filed as aforesaid service 
of all legal process, notices, orders or other legal 
proceedings may be lawfully and effectually made 
upon any such corporation by delivering to and 
leaving with the register of deeds where such 
corporation has its principal office true copies of 
such legal process, orders, notices or proceeding, 
in which case service so made shall be valid.’ 
The subsequent amendment of that section does 
not affect the question here presented. Chapter 
46, Laws 1899. It does not appear that any 
attempt was made to serve the summons or sum- 
mons and complaint on any of the officers of the 
defendant corporation, as required by subdivision, 
10, § 2637, Rev. St.; nor by the publication of the 
summons, as required by section 2639, Rev. St. 
As indicated, the only service or attempted serv- 
vice of the summons or summons and complaint 
in this action upon the defendant corporation 
was ‘by delivering to and leaving with the register 
of deeds’ true copies of such summons and com- 
plaint, as required by the statute quoted. The 
important question which here confronts us is 
whether such service was valid, and binding upon 
the defendant corporation; in other words, was 
such service sufficient to authorize the judgment 
forever barring the corporation from any and all 
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right, title, and interest in and to the land de- 
scribed. For the purpose of this appeal it must be 
assumed that at the time of the alleged service 
the defendant corporation had the lawful and 
rightful title and possession to the land. Was it 
deprived of such right, title, and interest in and 
to the land by due process of law? In other 
words, is the clause of the statute quoted, au- 
thorizing such service upon the register of deeds, 
a valid law? The constitution of the United States 
declares that ‘no State shall * * * deprive 
any person of life, liberty, or property, without 
due process of law.’ Section 1, art. 14, Amend. 
Const. U.S. The words ‘without due process of 
law’ were borrowed from a very early English 
statute, as an improved rendition of the words 
contained in Magna Charta. 1 Co. Inst. (2d Ed.) 
p- 50; Murray v. Land Co.,18 How. 276, 15 L. 
Ed. 372; Davidson v. New Orleang, 96 U.S. 101, 
24 L. Ed. 616. Inthe first of these cases it was 
said by Mr. Justice Curtis, speaking for the court, 
that: ‘It is manifest that it was not left fo the 
legislative power to enact any process which 
might be devised. The article is a restraint on 
the legislative, as well as on the executive and 
judicial, powers of the government, and cannot 
be so construed as to leave congress free to make 
any |process ‘“‘due process of law’’ by its mere 
will.’ 18 How. 276, 15 L. Ed. 372. And again 
he said in that case, that: ‘For, though ‘due 
process of law’ generally implies or includes 
actor, reus, judex, regular allegations, op- 
portunity to answer, and a trial according to 
some settled course of judicial proceedings, 
* * * yet this is not universally true.’ 18 How. 
280, 15 L. Ed. 372. In the last case above cited 
Mr. Justice Miller, speaking for the court, said 
that: \‘A statute which declares in terms, and 
without more, that the full and exclusive title of 
a described piece of land which is now inA 
shall be and is hereby vested in B, would, if ef- 
fectual, deprive A of his property without due 
process of law, within the meaning of the consti- 
tutional provision.” Mackey v. Coxe, 18 How. 
102,15 L. Ed. 299. That court has frequently 
declared, in effect, that the words ‘without due 
process of law,’ were intended to secure the in- 
dividual from the arbitrary exercise of the 
powers of government, unrestrained by the es- 
tablished principles of private rights and dis- 
tributive justice. Bank v. Okely, 4 Wheat. 244, 
4L. Ed. 559; In re Kemmler, 136 U.S. 448, 10 
Sup. Ct. Rep. 930, 34 L. Ed. 519; Leeper v. 
Texas, 139 U. S. 462, 11 Sup. Ct. Rep. 577, 35 L. 
Ed. 225; Duncan v. Missouri, 152 U.S. 377, 14 
Sup. Ct. Rep. 570, 38 L. Ed. 485; Marchant v. 
Railroad Co., 153 U. 8S. 380, {14Sup. Ct. Rep. 
894, 38 L. Ed. 751. In the language of Mr. Justice 
Field: ‘Itis sufficient to observe here that by 
“due process’’ is meant one which, following the 
forms of law, is apropriate to the case, and just 
to the parties to be affected. It must be pursued 
in the ordinary mode prescribed by the law. It 
must be adapted to the end to be attained. And, 





wherever it is necessary for the proteetion of the 
parties,it must give them an opportunity to be 
heard respecting the justice of the judgment 
sought. The clause in question means, therefore, 
that there can be no proceeding against life, 
liberty, or property which may result in the 
deprivation of either, without the observance of 
those general rules established in our system of 
jurisprudence for the security of private rights.’ 
Hagar v. Reclamation Dist., 111 U. S. 708, 4 Sup. 
Ct. Rep. 663, 28 L. Ed. 569. So it has been held 
by that court that, where a State statute author- 
ized a commission to finally and conclusively fix 
the rates of charges by railway companies for the 
transportation of property, without an opportunity 
for judicial inquiry as to the reasonableness of 
such rates, such companies were deprived of 
their property without due process of law. 
Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 
U.S. 418, 10 Sup. Ct. Rep. 462, 702, 33 L. Ed. 
970. That court has just held that, although 
personal service on non-residents, outside of the 
jurisdiction of the court, may, under proper cir- 
cumstances, be sufficient to constitute due proc- 
ess of lawin asuit for the foreclosure of a lien 
upon land within the State, yet that only five 
days’ notice in such a case,under the circumstances 
stated, was ‘insufficient to constitute reasonable 
notice or due process of law.’ Roller v. Holly, 
20 Sup. Ct. Rep. 410, Adv. S. U. S. 410, 44 L. Ed. 
The important thing in all ordinary 
actions, and especially in a case like this, is that, 
before a person shall be deprived of his property 
by legal proceedings, he shall have actual or con- 
structive notice, and an opportunity to be heard. 
It is settled by numerous adjudications of the Su- 
preme Court of the United States that a corpora- 
tion is a ‘person’ within the meaning of the 
constitutional clause in question. Smyth v. 
Ames, 169 U. S. 466, 522, 18 Sup. Ct. Rep. 418, 42 
L. Ed. 819, and cases there cited. It follows that 
the defendant corporation cannot be deprived of 
its property without due process of law, any 
more than any citizen of the State. While foreign 
corporations may be permitted to do business 
within the State, upon certain conditions, or be 
excluded altogether, and while domestic copora- 
tions may be subject to reasonable regulations 
and control, yet neither can be deprived of their 
property without due process of law. Un- 
doubtedly, the legislature may, as it has in cer- 
tain cases, authorize the constructive service of 
summons to be made upon corporations, as 
well as individuals, especially where the action 
concerns property located within the State; but 
the method adopted should be reasonably cal- 
culated to bring notice home to some of the of- 
ficers or agents of the corporation, and thus 
secure an opportunity for being heard and mak- 
ing a defense before the determination. Such 
service was not secured ‘by delivering to and 
leaving with the register of deeds * * * true 
copies’ of the summons and complaint, as pre- 
scribed by the portion of the statute quoted. On 
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the contrary, such service, if held to be effectual, 
would be well calculated to conceal from the of- 
ficers and agents of the corporation the fact that 
such an action had been commenced. True, the 
register is a public officer, with duties pre- 
scribed by the statute; but he is in no sense the 
agent or representative of ‘private corporations, 
incorporated or organized under any law of this 
State.” Such corporations are supposed to be 
clothed with authority to select and appoint 
their own officers and agents. We must hold the 
clause of the statute in question to be unconsti- 
tutional and void. The judgment of the circuit 
court is reversed, and the cause is remanded for 
further proceedings according to law.” 








THE VOID AND VOIDABLE IN CON- 
TRACTS. 


We will consider the questions involved in 
this article in the following order: 1. The 
terms ‘‘void’’ and ‘‘voidable’’ in general. 
2. Effect of express stipulations against, and 
that which will be construed as void. 3. Ef- 
fect of express stipulations against, and that 
which will be construed as voidable. 

1. The Terms ‘‘ Void’’ and ‘‘ Voidable’’ in 
General.—As employed in contracts, laws, 
decisions and text books, the terms ‘‘void’’ 
and ‘‘voidable’’ are often ambiguous. They 
have been more or less interchanged in speak- 
ing of agreements, assignments, conveyances, 
sales, leases, orders, judgments, and other 
acts, transactions and proceedings where in- 
capacity, irregularity, or actual or imputed 
fraud is present. The term ‘‘void’’ may be 
said to mean a thing properly of no legal 
force, null, incapable of confirmation or rat- 
ification; often, voidable or capable of being 
avoided.! ‘‘Voidable’’ may be said to be 
whatever may be avoided; not absolutely 
null and invalid ;? as, in saying that fraud 
renders a contract ‘‘voidable’’ at the option 
of the party defrauded ; that an unauthorized 
contract by a trustee is voidable, and not 
necessarily void.% A thing is ‘‘void’’ which 
is done against law, at the time of doing it, 
and when no person is bound by the act. 
A thing is ‘‘voidable’’ which is done by a 
person who ought not to have done it, but 
who, nevertheless, cannot avoid it himself, 
after it is done. Whenever the act takes ef- 


1 Van Shaack v. Robbins, 36 Iowa, 203. 

2 Brown v. Brown, 50 N. H. 552; 
Vaughan, 50 Mo. 287. 

3 United States v. Schurz, 102 U. S. 400. 


Kearney v. 





fect as to some purposes, and is void as to 
persons who have an interest in impeaching 
it, it is nota nullity, and, therefore, is not 
utterly void, but merely voidable. Another 
test of a void act or deed is, every stranger 
may take advantage of it, but not so as to 
an act merely voidable.* That is absolutely 
void which the law or nature of things for- 
bids to be enforced at all; that is relatively 
void which the law condemns as wrong to in- 
dividuals, and refuses to enforce as against 
them. It is void because absolutely or rela- 
tively invalid or not binding.’ It would seem 
to be the rule that in all contracts, when stip- 
ulations are inserted for the sole benefit of 
one of the parties, to construe the word 
‘tvoid’’ as ‘‘voidable.’’ As, for instance, an 
insurer may waive a breach of the contract, 
and continue the policy in force.* The fact 
that one promise is illegal will not be suffi- 
cient to render a disconnected promise void. 
But the doctrine does not embrace cases 
where the objectionable stipulation is for the 
performance of an immoral or criminal act, 
for such an ingredient taints the entire con- 
tract; nor, in general, will it apply when a 
part of the consideration is illegal. Many 
decisions hold that when there are several 
considerations, and one is illegal, the whole 
agreement is void, because it is impossible 
to say how much or how little weight the 
void portion had in inducing the contract.’ 
2. Effect of Express Stipulations Against, 
and that Which Will be Construed as Void.— 
The term ‘‘void,’’ in exact legal language, 
has but the one meaning already given. Toil- 
lustrate—a deed to land whichis void conveys 
nothing. A sale of goods, which is void, 
passes no title, even though the goods are 
delivered. A void judgment may be im- 
peached by persons other than the direct 
parties, as wellas the parties to the judg- 
ment. ‘There can be no confirmation of a 


4 Anderson v. Roberts, 18 Johns. 528. See Somes 
v. Brewer, 2 Pick. 191; Crocker v. Bellangee, 6 Wis.” 
668. 
5 Pearsoll v. Chapin, 44 Pa. 13. 

6 Hinckley v. Germania Ins. Co., 140 Mass. 47. 

7 See Burlington, etc. R. R. Co. v. N. W. Fuel Co., 
21 Fed. Rep. 657; Kimbrough v. Lane, 11 Bush (Ky.), 
556; Saratoga County Bank v. King, 44 N. Y. 87; 
Chanitller v. Johnson, 39 Ga. 85; Braitch v. Guelick, 
37 Iowa, 212; Bixby v. Moor, 51 N. H. 402; Hidoe v. 
Webb, 20 Ohio St. 431; Valentine v. Stewart, 15 Cal. 
887; Dean v. Emerson, 102 Mass. 480. 

8 Martin v. Judd, 60 Ill. 78; Kearney v. Vaughan, 50 
Mo. 284. 
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void contract,? nor will it constitute a suffi- 
cient consideration for a new contract.’ 
However, the performance of a void contract 
may produce consequences not void; as, if 
the contract is for the payment of money, 
and the one bound to perform, voluntarily, 
and with full knowledge of the facts, per- 
forms the contract by payment of the money, 
he cannot recover the money back." Con- 
tracts contrary to public policy are such as 
injuriously affect or subvert the public in- 
terest, or such as by their terms or contem- 
plated manner of performance must work 
some mischief affecting the body politic. 
And it is a well established principle that all 
contracts which are opposed to public policy 
and to open, upright and fair dealing, are il- 
legal and void.” And if a contract be void, 
as against the policy of the law, the courts 
will neither enforce it while executory, nor 
relieve a party from loss by having performed 
it in part.2 When a contract belongs to a 
class which is reprobated by public policy, it 
will be declared void, although in that par- 
ticular instance no injury to the public may 
have resulted." Such class of contracts are 
incapable of conferring upon the parties 
thereto any rights which the courts can rec- 
ognize or enforce. And the fact that one 
party to such a contract has performed his 
part, gives him no right to sue for damages 
for failure of the other party to perform his 
part,’® and money expended under it cannot 
be recovered.” One of the tests given 
whereby to determine whether a contract is 
void, as against public policy is, whether the 
person seeking to enforce it requires the aid 
of an illegal transaction to establish his case. 


8 McIntosh v. Lee, 57 Iowa, 356. 

10 Jarvia v. Sutton, 3 Ind. 289; Murphy v. Jones, 7 
Ind. 529; Ehle v. Judson, 24 Wend. 97. 

11 Woodburn v. Stout, 28 Ind. 77; Hubbard v. 
Hickman, 4Bush (Ky.), 204; Matthews v. Smith, 67 
N. Car. 374. See Gist v. Smith, 78 Ky. 367; Babcock v. 
Fond du Lac, 58 Wis. 230. 

12 Gulick v. Ward, 5 Halst. (N. J.), 87: Frost v. In- 
habitants of Belmont, 6 Allen, 152. 

18 Foote v. Emerson, 10 Vt. 344. See Quirk v. 
Thomas, 6 Mich. 76; Hanson v. Power, 8 Dana (Ky.), 
91. 

14 Anderson v. Jett, 89 Ky. 375; Firemen’s Assoc. v. 
Berghans, 13 La. Ann. 209. 

15 Materne v. Horwitz, 101 N. Y. 469; People v. 
Chicago Gas Trust Co., 130 Ill. 268; Texas, etc. R. R. 
Co. v. South. Pac. Ry. Co., 41 La. Ann. 970. 

16 Kountze v. Flannagan, 19 N. Y. Supp. 33. 

17 Harvey v. Merrill, 150 Mass. 1. 

18 Gilmore v. Roberts, 79 Wis. 450. 





The general rule is that contracts, void by 
the law of the land where made, are void 
everywhere else, and whatever is a good de- 
fense in the place of contract is a valid one 
wherever the contract is attempted to be en- 
forced.” Nor is it necessary that the illegal- 
ity shall be apparent upon the face of the 
contract, for ordinarily, when parties enter 
into an illegal contract, it is done in such 
manner as, in form, to conceal the illegality.” 
It is, therefore, held that, if the illegality 
does not appear upon the face of the con- 
tract, it may be shown through the medium 
of parol evidence, whether the contract be 
under seal, ora mere simple written agree- 
ment.” But courts will never presume a con- 
tract to be illegal; on the other hand, every- 
thing must be presumed to have been legally 
done till the contrary be proved.” Itis the 
benefit of the pub ic and not the advantage 
of the defendant to an action, that is to be 
considered in cases in which one or more of 
several parties in pari delicto rely for de- 
fense upon the illegality of the transaction 
out of which the claim arises. In such cases 
the presumption is in favor of the transac- 
tion, and if it besusceptible of two meanings, 
one legal and the other not, that interpreta- 
tion will be placed upon it which will sup- 
port and give it operation.” So, the rule 
that a contract founded on an act prohibited 
by statute is void, is subject to the qualifica- 
tion that, although the legislature may forbid 
the doing of a particular act, yet, unless the 
act itself is declared void, a party not privy 
to it, or involved in the guilt of the transac- 
tion, may recover of the guilty actor;* nor 
is such rule applicable where the contract is 
prohibited for the mere protection of one of 
the parties against an undue advantage which 
the other party is supposed to possess.” The 
Indiana cases hold that, where a statute, in 
direct terms, declares void a commercial in- 
strument when given for a vicious considera- 
tion, it is ineffective, even in the hands of a 
good faith holder.% This doctrine was simi- 


19 Kennedy v. Cochrane, 65 Me. 594. 

20 See Riley v. Jordan, 122 Mass. 231. 

21 Brown v. Brown, 34 Barb. 533. 

22 Tucker vy. Streetman, 38 Tex. 71; Craft v. Bent, 8 
Kan. 328. 

23 Bibb v. Miller, 11 Bush (Ky.), 306. 

24 Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 538. 

2 Scatten v. State, 51 Ind. 152. See Watrous v. 
Blair, 32 Iowa, 58. 

26 Case v. Johnson, 91 Ind. 477; New v. Walker, 108 
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larly stated in a New York case,” in which 
Savage, C. J., said: 

‘‘Whenever the statutes declare notes void, 
they are and mustbe so in the hands of every 
holder; but where they are adjudged by the 
courts to be so, for failure of or the illegality 
of the consideration, they are void only in the 
hands of the original parties or those who are 
chargeable with or have had notice of the 
consideration.’”” When an agreement con- 
tains an element which is legal, and one which 
is void, being against public policy, the legal 
consideration cannot be separated from that 
which is illegal and void so as to found an 
action on the legal consideration.” The In- 
diana cases seem to explain the reason of this 
well established rule of law by holding that 
where the consideration of a contract is in- 
divisible, and apart is illegal, the contract is 
void.” In an Ohio case, where the action 
was brought to recover on a promissory note 
given in settlement of an account, of which 
some of the items were for intoxicating liquors 


- sold in violation of the law, Scott, C. J., said: 


‘‘With respect to the items of the plaintiff’s 
account which were unconnected with the il- 
legal sales, he might well have maintained an 
action on the original contracts of sale, even 
after the giving of this note. For, being ut- 
terly void, it discharged none of the just in- 
debtedness of the defendant. But he choose 
to sue upon the notes which was prima facie 
evidence of indebtedness to the extent of the 
whole sum promised to be paid, and thus at- 
tempted to throw upon the defendant the bur- 
den of showing how much of it was given 
upon an illegal consideration, and upon the 
court the task of separating the sound from 


Ind. 365; Sondheim v. Gilbert, 117 Ind..71; Spray v. 
Burk, 128 Ind. 565; Vorheis v. Nussbaum, 131 Ind. 
267. 

27 Vallet v. Parker, 6 Wend. 615. To same effect 
see Glen v. Farmers’ Bank, 70 N. Car. 191; Woods v. 
Armstrong, 54 Ala. 150; Bacon v. Lee, 4 Clark (Iowa), 
49; Bayley v. Taber, 5 Mass. 286; Weed v. Bond, 21 
Ga. 195; Town of Eagle v. Kohn, 84 Ill. 292; Aurora v. 
West, 22 Ind. 88; Ramsdell v. Morgan, 16 Wend. 574. 

28 Rose v. Truax, 21 Barb. 361. 

29.Everhart v. Puckett, 73 Ind. 409; James v. Jel- 
lison, 94 Ind. 292; Elkhart Co. Lodge v. Crary, 98 Ind. 
238; Ricketts v. Harvey, i06 Ind. 564; Saxon v. Wood, 
4 App. (Ind.) 242. 

30 Widoe v. Webb, 21 Ohio St. 431. To same effect 
see Clark v. Ricker, 14 N. H. 44; Carlton v. Bailey, 27 
N. H. 284; Carlton v. Woods, 28 N. H. 290; Perkins v. 
Cummings 2 Gray, 258; Brigham v. Potter, 14 Gray, 
522; Hanover v. Doane, 12 Hall, 342; Hart v. Macon, 
2 Colo. 508. 





the unsound. If this effort should result in 
his losing what was justly due him, we can 
but repeat-what was said in a similar case: 
‘It is but a reasonable punishment for his in- 
cluding with his just due that which he had 
no right to take.’’’ Upon the question of 
public policy it was said in a recent federal 
case:*! ‘The public policy of the govern- 
ment is to be found in the statutes, and when 
they have not directly spoken, then in the 
decisions of the courts and the constant prac- 
tice of the government officials ; but when the 
law-making power speaks on a particular sub- 
ject over which it has constitutional power to 
legislate, public policy in such a case is what 
the statute enacts.’’ 

The coercive power of the law is withheld 
to compel the performance of any contract, 
inter partes, which has for its object the com- 
mission of a public offense or wrong, although 
not per se criminal.” But a contract void as 
against the policy of the law cannot affect a 
previous fair and lawful contract in relation 
to the same subject-matter.” If, however, 
a plaintiff asks the enforcement of an illegal 
contract, executed in consideration of a pre- 
vious legal contract, the courts will dismiss 
the suit upon grounds of public policy. Nor 
can the plaintiff recover the amount due upon 
the original contract.“ Particular instances 
of contracts void as being against public pol- 
icy may be said to be as follows: The de- 
fendant desiring to marry against the wish of 
his father, and being threatened with dis- 
inherison, entered into a verbal agreement 
with the plaintiff, his sister, that in case the 
father should will his entire property to 
either, that one would divide with the other. 
The entire property was afterward willed to 
the defendant, and it was held that the agree- 
ment was against public policy, and that a bill 
for specific performance would not lie.™ A 
contract by a mother not to sell or convey 
without her son’s consent, land conveyed to 
her absolutely for which the son paid the con- 
sideration, intending it as a gift to the mother, 
is void under the California Civil Code, as a 
condition in restraint of alienation repugnant 


81 United States v. Trans Missouri Freight Assn., 166 
U.S. 290. 

82 Sedgwick v. Stanton, 14 N. Y. (4 Kern.) 289. See 
Reynolds v. Nichols, 12 Lowa, 398. 

38 Britt v. Aylett, 11 Ark. 475. 

34 Cate v. Blair, 6 Coldw. (Tenn.) 639. 

35 Mercier v. Mercier, 50 Ga. 546. 
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to the interest created by the deed.” The 
plaintiff being in the employ of the defend- 
ants, entered into a contract with the United 
States in his own name for their benefit, and 
they became his sureties, and it was held that 
the contract was against public policy and 
void.” A contract by a notary public to pro- 
test the paper held by a bank for half the 
legal fees and to allow the bank to retain the 
other half, is contrary to public policy and 
void. An agreement by a candidate for 
office to pay another for working for him dur- 
ing the canvass, is void and unenforceable, 
because contrary to public policy.” Anda 
sale by a postmaster of his postoffice cab- 
inet, furniture, and fixtures, including his 
agreement to resign his postoffice and rec- 
ommend the appointment of tae purchaser as 
his successor in office is void as against pub- 
lic policy. A contract to collect a note for 
another and to receive as compensation there- 
for, one-half the amount collected, is cham- 
pertous; and if collected, and the money is 
received by the owner of the note, the party 
performing the service is not entitled to re- 
cover a moiety or any other sum of such 
owner.“ An agreement by an attorney to 
pay any judgment which should be finally 
rendered against his client in a specified suit, 
if the client would appeal the case and pay 
the attorney a fee for conducting the case on 
appeal, is void, and cannot be enforced by 
either attorney and client.” 

An agreement to pay a sum of money to an 
officer for an escape from mere arrest or from 
prison or an agreement by a third person to 
indemnify an officer for neglecting his duty 
in the service of a precept is void, as being 
founded on a consideration to do an illegal 
act. A rule of the New York Jockey Club, 
that no jockey shall bet on any race, except 
through the owner of and on the horse which 
he rides, and any jockey who otherwise en- 
gages in any betting transactions will have his 
license at -once revoked, is void as attempt- 


% Prey v. Stanley, 110 Cal. 423. 

87 Ashburner v. Parrish, 81 Pa. St. 52. 

8 Ohio Nat. Bank v. Hopkins, 8 App. D. C. 146. 

88 Whitman v. Erwin (Tenn. Ch. App.), 398. W. 
Rep. 742. 

40 Edwards v. Randle, 63 Ark. 318. 

41 Byrd v. Odem, 9 Ala. 755. 

# Adye v. Hanna, 47 Iowa, 294. 

48 Hodsdon v. Wilkins, 7 Me. 113; Denney v. Lin- 
coln, 5 Mass. 385; Kenworthy v. Stringer, 27 Ind. 498; 
Webber v. Blunt, 19 Wend. 188. 





ing to regulate an offense against the New 
York statutes prohibiting betting on horse 
races.“ The payee of a note executed solely 
for the purpose of establishing, a false defense 
in a criminal prosecution cannot recover 
thereon.” And contracts which are designed 
to violate the law of a neighboring State are 
void.” 

3. Effect of Express Stipulations Against, 
and that Which Will be Construed as Void- 
able.—As to the doctrine of this subtitle it 
will suffice to say that, altogether unlike void 
contracts, the voidable may, generally, and 
perhaps always, if the proper means are em- 
ployed, be perfected by ratification.” It is 
well settled that such contracts can be 
avoided only by the parties entitled, and in 
ways which the law permits.“ For most, a 
mere declaration or act in pais from the 
proper person suffices ; but some require judi- 
cial process. It is wellsettled that the note of 
an infant is voidable only and not void. And 
a& promise made by the infant, on attaining 
his age, is binding and needs no new consid- 
eration. Such a promise may be made to the 
payee or his agent. But a promise by one 
after attaining his majority to pay a debt con- 
tracted while he was an infant, if he is ever 
able to do so without inconvenience, is not 
such a ratification of his contract as will bind 
him as a promise, to have. such effect, must 
be express and unconditional." 

Cuas. W. McKinney. 

Evansville, Ind. 


44Grannam v. Westchester Racing Assn., 44 N. Y 
Supp. 790. 

45 Bates v. Cain, 70 Vt. 144. 

46 Atlanta Guano Co. v. Phipps (Tenn. Ch. App.), 
41S. W. Rep. 1087. See Graves v. Johnson, 156 Mass. 
211. 

47 Benedict v. National Bank, 4 Daly, 171. 

# Martin v. Judd, 60 Ill. 78. 

49 Heady v. Boden, 4 App. (Ind.) 475. 

50 Bresee v. Stanly, 119 N. Car. 278. 








CRIMINAL LAW—ASSAULT WITH INTENT TO 
KILL—INDICTMENT — LESSER OFFENSE— 
INCLUSION. 


STATE v. YOUNG. 


Supreme Court of Washington, March 21, 1900. 


1. An indictment charging an assault with intent to 
commit the crime of murder, ‘no considerable prov- 
ocation appearing therefor,” sufficiently charges the 
lower offense of an assault with a deadly weapon with 
intent to do bodily harm. 
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2. Under 2 Ballinger’s Ann. Codes & St. § 6956, pro- 
viding the defendant may be found guilty of an of- 
fense, the commission of whichis necessarily included 
in that charged in the indictment, it was prejudicial 
error to refuse an instruction that the jury might con- 
vict of a lower offense, where the indictment de- 
scribed, and there was some evidence tending to 
prove the same. 


DuNBAR, J.: The appellant was tried upon 
the following information: ‘William Young is 
hereby accused by James F. McElroy, prosecu- 
ting attorney in and for King county, State of 
Washington, and in the nameof and by the 
authority of said State of Washington, and on 
oath, by this information, of the crime of an 
assault to commit the crime of murder, com- 
mitted as follows, to-wit: He, the said William 
Young, in the county of King, State of Wash- 
ington, on the 23d day of May A. D. 1899, willfully 
unlawfully, purposely, and feloniously, and of 
his premeditated and deliberate malice, with 
intent to kill and murder one Frank Johnson, 
did make an assault in and upop the person of the 
said Frank Johnson with a deadly weapon, to-wit, 
a razor, then and there held in the hand of said 
Young, and with which he then and there struck, 
beat, cut, and wounded the person of the said 
Krank Johnson, with the intent aforesaid; no 
considerable provocation appearing therefor,’’— 
and was convicted of assault with intent to com- 
mitmurder. The court instructed the jury that 
under the information they could find the de- 
fendant guilty of assault with intent to commit 
murder, or of assault and battery, or of simple as- 
sault, but refused to instruct. although requested 
by the prosecuting attorney so to do, that they 
could find him guilty of an assault with a deadly 
weapon with intent to do bodily harm. The re- 
fusal of the court to give this instruction is 
alleged here aserror. We think it was error, 
and prejudicial to the defendant. Itis true that 
in State v. Ackles, 8 Wash. 462, 36 Pac. Rep. 597, 
we held that under the information in that case 
it was not competent for the jury to’ return a 
verdict of guilty of assault with a deadly 
weapon with intent todo bodily harm, but for 
the reason that the lesser crime was not 
described in the information; there being no alle- 
gation that the assault was without considerable 
provocation, or that it was the impulse of a willful, 
abandoned or malignant heart. ‘The accused in 
criminal prosecutions,’ said the court in that 
case, has a constitutional right to be apprised of 
the nature and cause of the accusation against 
him; * * * and this can only be made known 
by setting forth in the indictment or information 
every fact constituting an element of the offense 
charged.’’ Under our statute, an assault with a 
deadly weapon, with intent to inflict upon the 
person of another a bodily injury, is made a fel- 
ony upon the express condition that the assault 
is without considerable provocation, or where 
the circumstances of the assault show a willful, 
malignant, and abandoned heart; and when an act 





is punishable in a particular manner under certain 
conditions, these conditions must be set forth, so 
as to show that the act is punishable. But the 
information in this case meets al] the objections 
urged by the court in the case cited. It is 
alleged that the assault was made in the manner 
and form stated, no considerable provocation 
appearing therefor; and asthe statute is in the 
alternative, so far as the conditions mentioned 
(viz. no considerable provocation appearing, or 


that it was the impulse of a willful, abandoned, 


and malignant heart) are concerned, the state- 
ment of the existence of either was sufficient. 
Theonly other question presented is whether 
the information sufficiently describes the 
offense of an assault with a deadly weapon 
with intent to do bodily harm. There is no 
question but that the weapon is_ sufficiently 
described, and the argument that the alle- 
gation ‘“‘with intent to kill and murder’’ is an 
equivalent allegation, and has included within it 
the allegation to “inflict bodily injury,’’ is not only 
in consonance with common sense, but is sup- 
ported by universal authority. In fact no other 
conclusion could be reached without reversing 
the laws of nature. It is not necessary to use 
any particular form of words, but a defendant 
may be found guilty of any offense necessarily 
included within the crime charged. State v. 
Dolan, 17 Wash. 499, 50 Pac. Rep. 472; 1 Bish. 
Cr. Proc. 612; 10 Am. & Eng. Enc. Law, 577; 
Tully v. People, 67 N. Y. 15; Whitman v. State, 
17 Neb. 224, 22 N. W. Rep. 459. Section 1243, 
Code Proc., provides that ‘“‘words used in a 
statute to define a crime need not be strictly 
pursued in the indictment or information, but 
other words conveying the same meaning may 
be used.”? It is well settled that an indictment 
for a higher offense will sustain a conviction of 
a lower offense included in the higher, and it is 
not important whether’ the greater offense 
charged be statutory or common law, provided it 
necessarily includes the crime of which the 
defendant has been found guilty. 2 Enc. Pl. & 
Prac. 856. But this question is put beyond per- 
adventure by our own statates. Section 6955, 2 
Ballinger’s Ann. Codes & St., provides that ‘‘upon 
an indictment or information for an offense 
consisting of different degrees, the jury may find 
the defendant not guilty of the degree charged 
in the indictment or information, and guilty of 
any degree inferior thereto;’’ and section 6956 
provides that ‘‘in all other cases the defendant 
may be found guilty of an offense the commis- 
sion of which is necessarily included within that 
with which he is charged in the indictment or 
information.’’ ‘Inasmuch, then, as the law gives 
the defendant the unqualified right to have the 
inferior degree passed upon by the jury, it is not 


_Within the province of the court to say that the 


defendant was not prejudiced by the refusal of 
the court to submit that phase of the case to the 
jury, or to speculate upon probable results in the 
absence of such instructions. If there is even * 
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the slightest evidence that the defendant may 
have committed the degree of the offense inferior 
to and included in the one charged, tbe law of 
such inferior degree ought to be given. 2 Enc. 
Pl. & Prac. 855,'and cases cited; Hall v. People, 
47 Mich. 636, 11 N. W. Rep. 414; Moore v. State 
(Tex. Cr. App.), 26 S. W. Rep. 403; People v. 
Watson (Cal.),57 Pac. Rep. 1071; 2 Bish. Cr. 
Proc. 63; State v. Schele, 52 Iowa, 608, 3 N. W. 
Rep. 632; West v. Territory (Ariz.), 36 Pac. Rep. 
207; State v. DeLavey, 28 La. Ann. 434; 
People v. Davison 5 Cal. 133. People v. Ab- 
bott (Mich.), 56 N. W. Rep. 862. 

It is conceded by the respondent that, under 
the great weight of authority, such a verdict can 
be returned where the indictment or information 
and evidence justify it. But it is contended that 
in this case the testimony precludes a verdict for 
the lower crime. We do not so read the record. 
The testimony was conflicting, and, if the jury 
believed the testimony of the witnesses for the 
defense, it would have been perfectly justified in 
bringing in a verdict for a lower degree than the 
greatest crime charged in the information. Re- 
versed. 


Note.—Recent Decisions Involving Question of 
Conviction for Lesser Offense than as Charged in the 
Indictment.—Actual violence, alleged as a fact in an 
information for assault with intent to commit rape, 
will justify a conviction of assault and battery. State 
v. Keen, 10 Wash. 93, 38 Pac. Rep. 880. Upon an in- 
dictment, the first count of which charged the pris- 
oner, under section 5, Criminal Law Amendment Act 
1885, with unlawfully and carnally knowing a girl be- 
tween the ages of 13 and 16 years, and the second 
count of which charged him with an indecent assault 
upon the girl, held, that the prisoner could be con- 
victed of acommon assault. Reg. v. Bottock, 17 Cox, 
Cr. Cas. 700. Under an indictment for an assault with 
intent to murder, and alleging that with a pistol, a 
rock, and a large stick, defendant did assault, beat 
and shoot a named person, a conviction could be had 
for shooting at that person. Corley v. State (Ga.), 20 
S. E. Rep. 212. Under an indictment charging assault 
with intent to kill, one cannot be convicted of assault 
with a deadly weapon with intent to do bodily harm. 
State v. Largent, 9 Wash. 691, 38 Pac. Rep. 751. Un- 
der St. 1890, sec. 5688, providing that the jury may 
find defendant guilty of any offense the commission 
of which is necessarily included in that with which he 
is charged in the indictment, one charged with assault 
with intent to kill may be convicted of the lesser of- 
fense of assault with intent to do bodily harm. Terri- 
tory v. Gatliff (Okla.), 37 Pac. Rep. 809. As an indict- 
ment for murder in the first degree includes all de- 
grees of homicide, the court properly refused to 
charge that, if the killing was done in the heat of pas- 
sion, defendant could not be found guilty ‘‘as charged 
in the indictment.’”’ Smith v. State (Ala.), 15 South. 
Rep. 848. Rev. St. 1881, secs. 1534, 1835 (Rev. St. 
1894, secs. 1903, 1804), providing that, upon an indict- 
ment for an offense consisting of degrees, the defend- 
ant may be found guilty of any offense necessarily in- 
cluded in the one charged, do not authorize a 
conviction of assault and battery under a charge of 
murder in the first degree. Reed v. State (Ind. Sup.), 
40 N. E. Rep. 525. A defendant indicted under Code, 
sec. 8857, for maiming prosecuting witness, ‘with 





intent to maim and disfigure,” 
victed of the crime of 
to commit great bodily 
sec. 4465, since the 


may be con- 
“an assault with intent 

injury,” under Code, 
former offense necessa- 
rily includes the latter. State v. Akin (Iowa), 62 
N. W. Rep. 667. One indicted for a felony under 
Rev. St. 1889, sec. 3746, for knowingly casting more 
than one vote, at a municipal election, may be con. 
victed upon suflicient proof thereof, of an attempt to 
cast more than one vote, which, under section 3747, is 
a misdemeanor. State v. Ryan, 1 Mo. App. Rep. 184. 
Under an indictment for felonious assault, defendant 
may be convicted of an assault and battery with a 
weapon. Fleming v. State (Ala.), 18 South. Rep. 263. 
A verdict of manslaughter may be found under an in- 
dictment for murder in the first degree. Pigg vy. 
State (Ind. Sup.), 438 N. E. Rep. 309. Under an indiect- 
ment charging an assault with intent to rape, and also 
actual carnal abuse of a child, defendant may be con- 
victed of assault and battery, or o* simple assault. 
State v. Hutchison (Iowa), 64 N. W. Rep. 610. Ina 
prosecution under an indictment for assault with in- 
tent to kill, alleged to have been committed by shoot- 
ing the person assaulted with a pistol, where there 
was evidence that prosecutor was shot in the head, 
defendant cannot We convicted of an assault by strik- 
ing the person convicted with a pistol. Common- 
wealth v. Heath (Ky.), 35 S. W. Rep. 277. On the 
trial of a defendant under an indictment under Rev. 
Laws, sec. 791, for shooting a person with a pistol, 
with intent to commit murder, an instruction that the 
jury might find the defendant ‘‘guilty of assault and 
battery,” or ‘“‘guilty of an assault,”? was properly re- 
fused, the act of shooting being an essential element 
of the crime charged, which must be found by the 
verdict to sustain a conviction. State v. Robertson, 
48 La. Ann. 1067, 20 South. Rep. 296. Code Cr. Proc. 
sec. 444, provides that, on an indictment for a crime 
“consisting of different degrees,” the jury may find 
defendant not guilty of the degree charged, and guilty 
of any degree inferior thereto, or of an attempt to 
commit the crime. Section 445, provides ‘“‘in all other 
cases” defendant may be found guilty of any crime 
the eommission of which is necessarily included in 
that with which heis charged. Held, on an indict- 
ment for murder, that defendant could not be con- 
victed of an assault. People v. Connors, 35 N. Y. 8S. 
472, 13 Misc. Rep. 582. On an indictment under Rev. 
St. sec. 6815, declaring it a crime jto administer medi- 
cine for the purpose of causing a miscarriage, the de- 
fendant cannot be found guilty of an attempt to com- 
mit an abortion. State v. Springer (Com. PI.),1 0. L. 
D. 169, 3 Ohio N. P. 120. A conviction for murder in 
the second degree cannot be had under an indictment 
for that offense and proof establishing murder in the 
first degree. Conde v. State (Tex. Cr. App.), 348. 
W. Rep. 286. The form of indictment for murder in 
Code, ch. 144, sec. 1, is sufficient for a conviction of 
murder in the first or second degree or any lower 
grade of homicide. State v. Douglass (W. Va.), 28S. 
E. Rep. 724. Where a person is indicted under Cr. 
Code, sec. 3789, for ‘‘stealing personal property of 
value from the person of another,” and the proof 
shows that the property stolen was not taken from 
the person, it is an offense different from the one de- 
scribed, and of which the indictment could give de- 
fendant no notice? Stone v. State (Ala.), 22 South. 
Rep. 275. A conviction of petit larceny may be had 
under an information for grand larceny. People v. 
McElroy, 116 Cal. 583, 48 Pac. Rep. 718. Code, secs. 
4465, 4466, providing that on an indictment for an of- 
fense consisting of different degrees, the jury may 
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find defendant guilty of a degree inferior to that 
charged, or of any offense necessarily included in that 
charged, does not apply where the facts show that de- 
fendant is either guilty of the crime charged or is in- 
nocent of any offense. State v. Cater (Iowa), 69 N. 
W. Rep. 880. Forgery is not included in the offense 
of uttering a forged check, within McClain’s Code, 
sec. 5851, providing that defendant may be found 
guilty of any offense which is necessarily included in 
the one charged. State v. Bigelow (Iowa), 70 N. W. 
Rep. 600. Code, sec. 6902, provides that any person 
stealing the property of another is guilty of larceny. 
Section 3903 provides for the punishment of any per- 
son, who, in the nighttime, commits larceny in any 
store. Held, that one indicted for larceny from a 
store in the nighttime may be convicted of larceny 
under Code, sec. 4466, providing that defendant may 
be found guilty of any offense, the commission of 
which is necessarily included in that charged in the 
indictment. State v. Nordman (Iowa), 70 N. W. Rep. 
621. Under an indictment for rape, defendant may 
be convicted of detaining the prosecutrix against her 
will, with intent to have carnal knowledge of her, 
since, to have proved rape, the commonwealth must 
have proved acts which would constitute the deten- 
tion. Fagan v. Commonwealth (Ky.), 38 S. W. Rep. 
431. A conviction of a less offense cannot be sustained 
where the indictment neither charges the greater of- 
fense, nor embraces the constituents of the lesser one. 
State v. Porter, 48 La. Ann. 1539, 21 South. Rep. 125. 
Under an indictment for shooting with intent to mur- 
der, the jury may convict of shooting with intent to 
kill. State v. Vance, 49 La. Ann. 1011, 22 South. Rep. 
310. A conviction for assault may be had under an in- 
dictment for assault with intent to steal from 
a building. Commonwealth v. Crowley, 167 Mass. 434, 
45 N. E. Rep. 766. Where the indictment charged, 
and there was evidence showing, murder in the first 
degree, and defendant claimed self-defense, the jury 
could convict of murder in the second degree, under 
Rev. St. 1889, sec. 3949, providing that defendant may 
be found guilty of any inferior grade of the offense 
charged, and one found guilty of murder in the 
second degree shall be punished according to the 
verdict, although the evidence shows him to 
be guilty of a higher degree of homicide, and section 
4115, containing a similar provision as to punishment 
for «lower grade of offense than shown by the evi- 
dence. State v. Frazier (Mo. Sup.), 38S. W. Rep. 
918. Under Rev. St. 1889, sec. 3950, providing that 
one charged with an assault with intent to commit a 
felony, or with a felonious assault, may be convicted 
of a less offense, one charged with assault with intent 
to kill may be convicted of assault with intent to kill 
without malice aforethought. State v. Prosser (Mo. 
Sup.), 88S. W. Rep. 1106. Under an information for 
burglary, defendant cannot be convicted under Cr. 
Code, sec. 53, of breaking and entering inthe day- 
time. Jn re McVey (Neb.), 70 N. W. Rep. 51. St. 
1891, ch. 205, authorizing a conviction of a less degree 
of the crime than charged in the indictment, does not 
authorize a conviction as accessory to assault with in- 
tent to murder under an indictment as principal. 
State v. Green, 119 N. Car. 899, 26 S. E. Rep. 112. Acts 
1889, p. 418, ch. 434, providing that under a charge of 
burglary in the first degree, a jury may render a ver- 
dict in the second degree, does not authorize a convic- 
tion in the second degree if the evidence shows that 
the house in which the crime was committed was oc- 
cupied at the time, a feloniots entry under such cir- 
cumstances being by said statute made burglary in 
the first degree. State v. Johnston, 119 N. Car. 883, 26 





S. E. Rep. 163. Where an indictment under Hill’s 
Ann. Laws, sec. 1764, punishing larceny in any “store, 
shop,” etc., alleges that the value of the property 
taken was $30, and the jury find that the building 
where the theft was committed was not within the 
enumerated class, defendant may be convicted of 
petit larceny. State v. Hanlon (Oreg.), 48 Pac. Rep. 
353. On an indictment for murder, defendant cannot 
be convicted of simple assault and battery, as it would 
be unfair and unjust to him, both in depriving him of 
the opportunity to settle the misdemeanor as provided 
by Act March 31, 1860, sec. 9, and because it compels 
kim to defend, without notice, against murder, man- 
slaughter, assault with intent to commit murder, and 
simple assault and battery. Commonwealth v. Adams, 
2 Pa. Sup. Ct. 46,38 W. N.C. 571. A defendant iao- 
dicted for an assault with a dangerous weapon with 
intent todo bodily harm may be found guilty ofa 
simple assault, in view of Comp. Laws, sec. 7429, pro- 
viding that ‘‘the jury may find the defendantgguilty of 
any offense the commission of which is necessarily in- 
cluded in that with which he is charged in the indict- 
ment.” State v. Finder (S. Dak.), 72 N. W. Rep. 97. 
A woman indicted for adultery with a man alleged to 
be married to a certain woman then living cannot be 
convicted of fornication on proof that the man was 
not so married, there being no allegation that the par- 
ties to the crime were not married. Cosgrove v. State 
(Tex. Civ. App.), 39S. W. Rep. 367. Under an in«ict- 
ment charging that defendant did ‘‘deliberately, will- 
fully, and unlawfully kill one D,” there may be a con- 
viction of involuntary manslaughter, which is defined 
by Pen. Code, sec. 192, as “the unlawful killing of a 
human being without malice in the commission of an 
unlawful act not amounting toafelony.” People v. 
Pearne, 118 Cal. 154,50 Pac. Rep. 376. A charge of 
“assault with intent tocommit rape’ does not include 
the offense of ‘‘assault,’”? where the prosecutrix was 
under the age of consent, and her willingness was 
fully established. People v. Gomez, 118 Cal. 326, 50 
Pac. Rep. 427. Assault with intent to inflict a great 
bodily injury is not nécessarily included in a charge 
of rape, and the court need not instruct respecting it. 
State v. McDonough (Iowa), 73 N. W. Rep. 357. Un- 
der the charge for striking with a dangerous weapon 
with intent to kill and murder, the jury cannot con- 
vict of assault. State v. Bellard (La.), 23 South. Rep. 
504. Under an information charging defendant with 
shooting with a dangerous weapon/to kill and murder, 
a verdict may properly be returned finding the ac- 
cused guilty of shooting ‘“‘with intent to kill,” the lat- 
ter offense being lesser, but belonging to the same 
generic class. State v. Keasley (La.), 23 South. Rep. 
900. Where a person was indicted for grand larceny» 
and the evidence showed that the crime was efhbez- 
zlement (if anything), it was proper to instruct the 
jury on that theory, and the conviction for embezzle- 
ment is valid, as especially provided for by Rev. St. 
1889, sec. 3947. State v. Thompson (Mo.), 46S. W. 
Rep. 191. The defendant was charged by an indict 

ment framed under section 7115, Rev. Codes, with the 
offense of assault and battery with intent to kill, while 
armed with a deadly weapon, to-wit, a knife. Held, 
that it was legally competent, under such a charge, 
for the jury to return a verdict of guilty of an aggra- 
vated assault, defined in section 7145. Jd. State v. 
Maloney (N. Dak.), 72 N. W. Rep. 927. Under a count 
charging defendant with maliciously biting the ear of 
another “with intent to maim,” a conviction cannot 
be had for biting the ear with intent to disfigure, un- 
der Rev. St. sec. 7816, permitting a conviction of an 
inferior degree of the offense charged, as a biting 
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with intent to disfigure is not inferior to a biting with 
intent to maim, under section 6819. Both offenses are 
of the same degree. State v. Johnson, 58 Ohio St. 
417, 51 N. E. Rep. 40. An indictment charging that 
defendant “‘did, with his express malice aforethought, 
kill and murder, etc., is sufficient to sustain a convic- 
tion for murder in the first degree includes all minor 
grades of felonious homicide. Riptoe v. State (Tex. 
Cr. App.), 42 S. W. Rep. 3881. When an information 
for an assault with a deadly weapon is sufficient to 
charge an assault and battery, a conviction may be 
had ofthat offense, though it is not necessarily in- 
cluded in the statutory assault with adeadly weapon. 
State v. Klein (Wash.), 53 Pac. Rep. 364. Cr. Code, 
sec. 478, providing for conviction for a lesser offense 
than that charged in the indictment, extends to prose- 
cutions for offenses subsequently created. Mulloy v. 
State (Neb.), 78 N. W. Rep. 525. An information for 
an assault with intent to commit great bodily injury, 
under Cr. Code, sec. 17b, will sustain a conviction for 
assault and battery, where the information discloses 
by proper averments that such minor offense was in 
fact included in the commission of the one charged. 
Mulloy v. State (Neb.), 78 N. W. Rep. 525. An in- 
formation will sustain a conviction of a lower offense 
involved in that charged. Mulloy v. State (Neb.), 78 
N. W. Rep. 525. An assault with intent to commit 
great bodily injury, as defined by Cr. Code, sec. 17b, 
includes different degrees, within section 487, so as to 
warrant a conviction for the lesser degree under an 
information charging the assault as defined in the 
statute. Mulloy v. State (Neb.), 78 N. W. Rep. 525. 








JETSAM AND FLOTSAM. 


A BILL FOR THE RELIEF OF INEXPERIENCED 
LAWYERS. 


Apropos of the periodical agitation in Virginia for 
legislation which will authorize greater looseness in 
the rules of procedure, and convert the courts into re- 
pair shops for rickety pleadings, the following bill 
was recently drawn bya distinguished member of the 
Richmond bar, in response to a request for his assist- 
ance in furthering the passage of a bill for the amal- 
gamation of law and equity procedure: ‘A bill to 
relieve lawyers and impose additional labors on the 
courts. Whereas, there arein Virginia many lawyers 
who by reason of their youth or inexperience are 
oftentimes unable to decide with safety to their clients, 
whether suits should be brought in the common law 
or equity courts; and whereas, the said class of law- 
yers should be fostered, encouraged and increased; 
therefore be it resolved, that the old forms of plead- 
ing which have been in force for hundreds of years, 
be, and the same are, hereby so changed and modified 
as to abolish all distinctions between common law and 
equity pleadings, and that the burden of straighten- 
ing out and fixing up all pleadings, both at law and in 
equity, be put on the judges of this commonwealth, 
who are amply paid to perform these and any other 
services required to be done for the relief of those 
members of the bar, for whose benefit this bill is 
passed.”’— Virginia Law Register. 


RIGHTS OF PURCHASER OF OVERDUE NOTE. 


A comparatively obscure chapter in the law of ne- 
gotiable paper is that which deals with the rights of 
the purchasers of negotiable paper after maturity. 





It is well understood that they do not have the same 
protection against hidden equities that they would 
enjoy if they had purchased the paper before ma- 
turity. Indeed, it is somewhat commonly, but mis- 
takenly, assumed that overdue paper is taken subject 
to all defenses and equities of every kind that would 
be available if the obligation were an ordinary non- 
negotiable chose in action. 

The question is sharply presented in the case of 
Young Men’s Christian Association Gymnasium Com: 
pany v. Rockford National Bank, 179 Ill. 599. In that 
case a note given merely for accommodation, by a 
stockholder to a corporation, and used by itas col- 
lateral security, was fraudulently transferred after 
maturity by the person who held it as collateral, 
while the principal obligation was still outstanding 
and was not transferred with the collateral. Suit to 
prevent the collection of the note by the purchaser 
after maturity and its diversion from the purpose of 
securing the payee’s obligation was brought by the 
payee, but it was held that the equities of the payee 
could not be asserted against the innocent purchaser, 
although he took the note after maturity. A very ex- 
tensive note to this case in 46 L. R. A. 753, marshals 
the decisions on the rights of the holder of negotiable 
paper transferred after maturity. It shows that, 
while a purchase of a note after maturity is subject to 
equities or defenses which attach to the instrument 
itself, it is not subject to claims which arise out of 
collateral matters or independent transactions. 

As to the equities of intermediate holders there has 
been some confusion. It has been said that the pur- 
chaser may inquire of the maker as to any defenses 
he may have, but that it is not practicable to do more. 
This seems unsatisfactory because it is not clear why 
the same inquiry might not be made of any other per- 
son whose name appears on the paper. The rule as 
stated by Story in his work on Promissory Notes, § 
178, is that the purchaser “‘is affected by all the equi- 
ties between the original parties.” This, strictly con- 
strued, would exclude the equities of intermediate 
holders from protection, and such equities have been 
frequently spoken of as ifthey were collateral matters 
to which the rights of the purchaser after maturity 
would not be subject. But the decisions, when care- 
fully analyzed, show that as a general rule such inter- 
mediate holders as well as the maker have their 
equities protected against such a purchaser. Thesfew 
eases in which protection has been denied them are 
exceptional, and are based on special facts by reason 
of which the holders have lost their protection. Thus, 
in the Illinois case, the payee, by transferring 
the note as collateral and giving an apparent 
title to the holder, put it in the power of the 
latter to misappropriate the note and _ perpe- 
trate the fraud, and therefore ought to bear the loss 
rather than impose it on an innocent purchaser. The 
ease relies for authority on Eversole v. Maull, 50 Md. 
95, in which a payee who had indorsed and delivered 
a note merely for the purpose of collection, but in 
such a mode as to glve the indorsee an appearance of 
absolute ownership, was denied protection against an 
innocent purchaser of the note from the person who 
held it for collection. In that case the court expressly 
says: ‘*The loss unquestionably occurred solely by 
reason of the trust and confidence reposed” by the 
payee in the person to whom he transferred the note 
for collection, and adds: ‘His failure to indorse his 
note ‘for collection’ or to strike out his indorsement 
upon it when he delivered it to F, enabied the latter 
to commit the fraud of which he now complains. 
There is therefore no injustice in the rule which casts 
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the loss upon him rather than upon the innocent pur- 
chaser of the note.” 

‘“Phe true test to determine whether a note is sub- 
ject to an equity set up by the holder” is stated by 
Story in the section above named as this: ‘‘Could the 
payee at the time he transferred the note have main- 
tained a suit upon it against the maker, if it had then 
been mature?” This test is quoted with approval in 
the Illinois case. But it cannot be correct, and is in 
fact inconsistent with the decision actually rendered 
in that case, which upholds a recovery by the pur- 
chaser of an overdue note when the payee certainly 
could not have recovered upon it because it was given 
him merely as an accommodation. 

The authorities on this hitherto somewhat neglected 
branch of the law of negotiable paper may be fairly 
summed up by stating that a purchaser of an overdue 
note takes it subject to all equities or defenses which 
attach to the instrument itself, whether in favor of the 
maker of the note or of ,intermediate holders, unless 
they have by their own conduct contributed to the 
wrong or made it possible and thereby lost their su- 
perior equities; but that the purchaser’s rights are 
not subject to claims which arise out of collateral mat- 
ters or independent transactions.—Case and Com- 
ment. 








BOOK REVIEWS. 


DEKD FORMS ANNOTATED. 

In a very convenient form the author has arranged 
accurate information as to the formal requisites of a 
deed to land in all parts of the United States, as pre- 
scribed by the statutes of the various States and ter- 
ritories. The names ofthe States are cutinto the 
margin of the book alphabetically arranged, each 
State forming a separate division of the book, under 
which are set forth with proper section heads and re. 
spective statutory provisions concerning the requisites 
of a deed to land, to which are added the prescribed 
forms of warranty and quitclaim deeds, and each 
other forms of deeds as are provided by statute. 
These forms are followed by the statutory provisions 
as to who may take acknowledgments and the pre- 
scribed form of the officer’s certificate of acknowledg- 
ment. In-all the States orterritories where the forms 
of deeds or certificates of acknowledgments are pre- 
scribed ‘by statutes, these provisions are all carefully 
set forth in the exact language ofthe statute with 
proper reference to it, and in such case no other 
forms are given, butifthere be no other statutory pro- 
vision as to any essential form, that fact is stated and 
a copy of form in general use is set forth in the same 
manner as the statutory forms. Next in importance 
to the statutes of the States regulating deeds are the 
decisions of the courts construing these statutes. The 
author has in his notes collected references to all the 
cases making any important construction or applica- 
tion of the statutory provisions. These notes also 
contain brief synopsis of the law of each State sup- 
ported by reference to its statutes and decisions upon 
all subjects intimately connected with the formal 
requisites relating to the conveyance of land, such as 
power of attorney, release of dower, conveyance of 
homestead, and deeds by married women. In &n ap- 
pendix is contained the provisions of the Internal 
Revenue Act of June 13, 1898, concerning the stamp- 
ing of conveyances, and the rulings and decisions con- 





struing them. The book contains about 500 pages, 
handsomely bound in jaw sheep. The author is 
Emerson E. Ballard, editor of Ballard’s Law of Real 
Property. Published by the Ballard Publishing Com- 
pany, Logansport, Ind. 
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1. ADMINISTRATION—Appointment.—The order plac- 
ing the surviving wife in possession as an heir of the 
property of her husband is null and void. It appears 
that there are debts due by the succession, and that it 
is such a succession as should be settled by an admin- 
istrator. This court holds that an udministrator must 
be appointed.—SUCCESSION OF BARBER, La., 27 South. 
Rep. 361. 

2, ADMINISTRATION—Executor — Commissions.—Un- 
der Code Civ. Proc. § 2730, providing that, ‘‘on the set- 
tlement of the account of an executor or administra- 
tor, the surrogate must allow to him for his services,” 
etc., the surrogate is vested with a discretion to refuse 
commissions to an executor who has been negligent 
in the management of the estate.—IN RE RUTLEDGE, N. 
Y., 56 N. E. Rep. 511. 

3. ADMINISTRATION—Personal Property—Conversion. 
—An agreement was made between a father and 
daughter by which the daughter was allowed the use, 
during her lifetime, of a farm and certain personal 
property, belonging tothe father. On the daughter's 
death her husband took possession of some of the per- 
sonal property covered by the agreement. Held, that 
the daughter’s administrator could not recover the 
property from the husband, since the conversion did 
not occur during her lifetime, and after her death the 
father had the sole right to recover the property.— 
SALTER V. SUTHERLAND, Mich., 81 N. W. Rep. 1070. ~ 

4. ADMINISTRATORS — Bill for Accounting.—A surety 
on an administration bond is not bound by the pro 
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ceedings and final settlement in an action on the bond 
against his principal’s administrator.—STREET V. 
Henry, Ala., 27 South. Rep. 411. 

5. ADVERSE PossEssiON—Constructive Possession.— 
Where the owner of a tract prior to selling all of it to 
defendant’s vendor sold part of it to plaintiff's vendor, 
defendant’s actual possession of some of the other part 
did not constructively extend to the latter part.—BEAU- 
MONT PASTURE CO. V. POLK, Tex., 558. W. Rep. 614. 

6. ADVERSE POSSESSION — Contract to Convey.—De- 
fendant contracted to purchase land, of which he was 
in possession, from M, who failed to execute a deed, 
and furnish notes for defendant’s execution for the 
price, as agreed; whereupon defendant requested M’s 
agent to surrender field notes of a survey, which de- 
fendant had proeured in pursuance of the contract, 
and notified such agent that he did not believe M had 
any titletotheland. Held, that such act constituted a 
repudiation ofthe contract to convey, and, 10 years 
having expired after such repudiation, defendant was 
entitled to the land by adverse possession.—MCMANUS 
v. MATTHEWS, Tex., 55S. W. Rep. 589. 

7. ADVERSE POSSESSION — Proof of Easements.—One 
who enters upon lands by permission and arrangement 
with the owner must, if intendingto claim adverse 
possession under a subsequent deed from the owner’s 
grantor, give notice to the owner of such claim, since 
a landowner is not compelled by the recording act to 
watch the records for conveyances of his own prop- 
erty.—LEWIS V. NEW YORK & H. R. Co., N. Y.,56N. E. 
Rep. 540. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS — Prefer- 
ence.—An assignment by a firm for the benefit of cred- 
itors, made in another State, containing a preference 
in favor of the individual creditors as to the individual 
property of the members of the firm, conflicts with the 
statute of South Carolina, and is void in such State.— 
AYERS V. DES PORTES, S. Car., 35 8. E. Rep. 218. 

9. ATTORNEY’S FEES — Contract.—Under a contract 
that, if attorney’s fees are not fixed in advance, they 
shall be fixed by the client, reasonable compensation 
must be allowei.—TENNANT V. FAWCBTT, Tex., 55S. W. 
Rep. 641. 


10. BAILMENT — Payment to Bailee.—Since a bailee is 
entitled to recover the full damages for an injury to 
the subject of the bailment, payment to him therefor 
bars an action by the bailor, though such payment was 
not compelled by judicial proceedings.—MASTERSON V. 
INTERNATIONAL, ETC. Ry. Co., Tex., 55 8S. W. Rep. 577. 


11. BANKRUPTCY — Appeal and Review.—Bankr. Act 
1898, § 24b, giving to the circuit courts of appeals juris- 
diction to “‘superintend and revise in matter of law the 
proceedings of the several inferior courts of bank- 
ruptcy,” on petition filed by any party aggrieved, ap- 
plies only to some action taken or order made in the 
course of a proceeding in bankruptcy. Such a peti- 
tion will not lie to obtain a review of an alleged error 
of the district court in entertaining jurisdiction of a 
bill in equity brought by a trustee in bankruptcy 
against a stranger, acitizen ofthe same State, to set 
aside an alleged fraudulent conveyance of property to 
him by the bankrupt.—IN RE JacoBs, U.S. C.C. of 
App., Eighth Circuit, 99 Fed. Rep. 539. 


12, BANKRUPTCY — Jurisdiction — Domicile of Bank- 
rupt.—A court of bankruptcy has jurisdiction of a vol- 
untary petition for adjudication in bankruptcy, filed 
by a debtor who has had his domicile within the dis- 
trict for the preceding six months, although, during 
the greater portion of that time, he has resided abroad, 
provided there was no abandonment ofthe original 
domicile, nor acquisition of a new one, and the debtor 
returned tothe district, before the filing of the peti- 
tion, with the intention of making his permanent home 
there.—IN RE WILLIAMS, U. 8. D. C., D. (Wash.), 99 Fed. 
Rep. 542. 


18. BANKRUPTCY—Jurisdiction — Suits by Trustees.— 
Bankr. Act 1898, § 23b, providing that “suits by the 
trustee shall only be brought or prosecuted in the 





courts where the bankrupt might have brought or 
prosecuted them if proceedings in bankruptcy had not 
been instituted,” is a limitation upon the jurisdiction of 
the circuit courts of the United States, and does not af- 
fect the jurisdiction in bankruptcy conferred upon the 
district courts by other clauses of the act; and a court 
of bankruptcy has jurisdiction of a suit in equity by a 
trustee to recover property alleged to have been 
fraudulently conveyed ortransferred by the bankrupt, 
although the trustee, the bankrupt, and the defendant 
are all citizens of the same State.—Cox v. WALL, U. 8. 
D. C., W. D. (N. Car.), 99 Fed. Rep. 546, 

i4. BanKs—Deposit—Partners.—An agent of tenants 
in common of land collected rents, which he deposited 
in defendant bank to the credit of such owners as8 & 
C; the bank having no knowledge that the deposits 


* were owned by S and C as tenants in common, and not 


as partners. S drew a check for a large part of the de- 
posit, signed S&C, payableto ‘‘order of ourselves,” 
and indorsed it S&C, which check the bank paid. 
Held, that the bank was not required to inquire as to 
the nature of the fund or of the supposed partnership, 
and that such payment was a valid payment of the de- 
posit, as against such tenants in common.—CaARR V. 
FIDELITY Bank, N. Car., 858. E. Rep. 246. 

15. BANKS—Savings Banks — Treasurer—Authority.— 
Where the president and treasurer of a savings bank 
made a building loan, took a mortgage on the prem- 
ises, and retained the proceeds to pay for the materials 
which it was agreed the bank should purchase at the 
mortgagor's direction for the completion of the build- 
ing, the bank is not liable for materials so purchased 
and used, inthe absence of proof of the authority of 
the bank’s officers to make such a contract other than 
that which might be inferred from the offices they 
held. The bank was not estopped to deny the debt, as 
the buildingin which the material was used was. not 
one owned by the bank, and the transaction was so far 
out of the ordinary business of the bank that plaintiff 
was put on inquiry.—SLATTERY V. NORTH END Sav. 
Bank, Mass., 56 N. E. Rep. 606. 


16. BANKS AND BANKING—Insolvency—Agreement for 
Reorganization.—A plan for the reorganization of an 
insolvent bank included the execution and delivery of 
an agreement binding its stockholders to give their 
notes tothe bank tothe amount oftheir respective 
holdings of stock, to be collected only in case there 
was a deficiency of “present assets” to cover the liabil- 
ities then existing, and providing that the payment of 
such notes, or any portion thereof, should pro tanto dis- 
charge the payor’s statutory liability existing at the 
date of the agreement. The plan was carried out, and 
the bank resumed business, and continued until it 
again became insolvent. Held, that an action to en- 
force the agreement was properly brought by the re. 
ceiver of the bank, since it did not take the place of the 
statutory liability of stockholders, but merely bound 
them to pay the notes on the contingency mentioned. 
—THOMPSON V. GROSS, Wis., 81 N. W. Rep. 1061. 


17. BENEVOLENT SOCIETY — Equity — Mutual Benefit 
Insurance.—The contentiop that the incorporators of 
a beneficiary assessment insurance association, incor- 
porated under statutes authorizing the formation of 
such companies forthe private gain and profit of a 
particular class of members, are entitled to the rights 
and property of the corporation, and the certificate 
holders have no other interest than as holders of con- 
tracts of insurance, is unfounded, where no such pro- 
vision is made in the certificate of incorporation, or in 
the original or any subsequent by-laws, and all rights 
given tothe first board of officers, who were chosen 
from the incorporators, were given to them as officers, 
and not as incorporators.—BLIss V. PARKS, Mass., 56 
N. E. Rep. 566. 


18. BILLS AND NOTES — Bona Fide Purchaser.—In an 
action by a bank as indorsee of a note, where the un- 
contradicted evidence showed that the note was 
fraudulent as between the payee andthe maker, and 
the burden shifted to the plaintiff to show that it was 





Tw eae eS 


"-" @awe 








Vot. 50 


CENTRAL LAW JOURNAL. 355 








a bona fide holder, it was not error to instruct the jury 
that they might consider, as bearing on the question of 
bona fides, the fact that none of plaintiff's officers or 
agents testified in the case.--CITIZENS’ NAT. BANK OF 
Corry, PAa., Vv. WESTON, N. Y., 56N. E. Rep. 494. 

19. BILLS AND NOTES—Forgery—Release of Surety.— 
A surety in a note cannot escape liability on the 
ground thata signature which appeared tothe note 
when he signed, and which he supposed to be genuine, 
has turned out to be a forgery, asthe fraud was prac- 
ticed upon him by the principal, and not by the payee, 
who accepted the note supposing all the signatures to 
be genuine.—WHEELER V. TRADERS’ DEPOSIT BANK, 
Ky., 558. W. Rep. 552. 

20. CARRIERS—Interstate Commerce Act.—A terminal 
or belt railroad company, whose line is in and around 
acity,and entirely within one State, which receives 
interstate freigbt for shipment from or delivery to 
points on its line on through bills of lading issued by 
other companies on whose lines the shipment begins 
or ends, submits its road to a common control for con- 
tinuous shipment, within seetion 1 of the interstate 
commerce act, and is subject to the provisions of such 
act.—INTERSTATE STOCK YARDS CO. v. INDIANAPOLIS U. 
Rr. Co., U. 8. C. C. (Ind.), 99 Fed. Rep. 472. 

21. CARRIERS OF PASSENGERS — Baggage — Com- 
mercial Traveler.—A railroad company cannot es- 
cape liability for baggage lost, on the ground 
that the baggageman had no authority to check 
the baggage, by setting up a rule of the com- 
pany prohibiting the baggageman from check- 
ing baggage of the class lost without a release of lia- 
bility therefor, where the traveler had no knowledge 
of such rule.—TRIMBLE V. NEW YORK OENT. & H. R. R. 
Co. N. Y.,56N. E. Rep. 632. 


22. CHATTEL MORTGAGES—Conversion.—Plaintiff held 
asecond mortgage on certain mules, which the mort- 
gagor sold to defendant while both mortgage debts 
were unpaid. Subsequently the mortgagor paid the 
first mortgagee’s debt out of funds independent of the 
mortgaged property, and the mortgage was satisfied. 
Held, that the second mortgagee -could maintain 


-trover for the mules.—HENDERSON Vv. MUORPHREE, Ala., 


27 South. Rep. 405. 


28. CONSTITUTIONAL LAw—Carriers—Mileage Tickets. 
—Laws 1895, ch. 1027, §1, requiring railroad companies 
to sell 1,000-mile mileage tickets at a reduced rate, is 
not a valid exercise of the right of the State to fix max- 
imum rates for transportation, but an arbitrary en- 
actment in fevor of those able or willing to purchase 
the reduced-rate ticket.—BBARDSLEY v. NEW YORK, L. 
E. & W. R. Co., N. Y.,56N. E. Rep. 488. 


24. CONTRACT—Consideration.—Where plaintiff sold 
defendant the right to remove all the gravel on certain 
premises, if sufficient could be found for defendant’s 
purposes, plaintiff refusing to guaranty the quality or 
quantity, and defendant examined the land, and un- 
derstood that it might not contain gravel of the quan- 
tity and quality desired, the fact that the gravel found 
was not suitable for all defendant’s purposes did not 
create a total failure of subject-matter of the contract, 
such as constituted a failure of consideration.—VAL- 
LEY CiTy MILLING Co. V. PRANGE, Mich., 81 N. W. Rep. 
1074. 


2%. ConTRACT—Construction—Assignment.—A build- 
ing contract provided that any assignment by the 
builder of money due or to grow due to him 
on the contract should at the option of the 
other party, be null and void. Held, that if the 
other party, on being notified by the assignee 
of such an assignment, did not object to the 
assignment for two months thereafter, when the as- 
signee brought suit, the option had then expired, and 
the assignment was valid.—TURNER V. WELLS, N.J., 
45 Atl. Rep. 641. 


26. CONTRACTS—Parol Evidence to Vary Writing.— 
An agreement in writing to “pay the sum of $60. Pay- 
able monthly,”—cannot be varied by parol evidence 





that before the agreement was signed the payee agreed 
to take his pay ‘‘in teams.” — MERRIGAN v. HALL, 
Mass., 56 N. E. Rep. 605. 

27. CORPORATIONS—Bonds — Officers.—Where corpo- 
rate bonds were issued for the payment of existing 
debts and thatthe president should deliver the mort- 
gage securing them and negotiate the bonds, the 
pledging of them by the secretary for an individual 
debt was an unauthorized diversion of corporate 
funds; and the pledgee, having notice of the irregular- 
ities, did not secure good title, though the secretary 
was practically the owner of the entire capital stock 
and was the real manager of the corporation.—BoF- 
FALO LOAN, TRUST & SAFE DEPOSIT CO. Vv. MEDINA Gas 
& ELECTRIC LIGHT Co., N. Y., 56 N. E. Rep. 505. 

28. CORPORATION—F oreign Corporations—Insolvency 
— Receiver — Stockholders.—In an action by the re- 
ceiver of a foreign corporation to recover on a stock- 
holder's Hability, findings of the trial court, as to the 
organization and insolvency of the corporation, the 
amount of deficiency, and defendant's proportion 
thereof, will be presumed to have been established by 
common law evidence, and not founded merely on the 
judgment of the foreign court appointing the receiver 
and declaring an assessment, when none of the evi- 
dence is preserved in the record.—_HOWARTH V. ANGLE, 
N. Y.,56 N. E. Rep. 489. 

29. CORPORATIONS—Officers’ Authority—Evidence.— 
Proof that a corporation recognized the authority of 
one of its officers to make similar contracts is prima 
JSacie evidence of his authority to make the contract in 
suit.—SCRIBER V. FLaGG Mra. Co., Mass., 56 N. E. Rep. 
603. 

30. CORPORATIONS—Transfer of Shares.—An execu- 
tion purchaser of shares of stock, who seeks to com- 
pel registration, need not allege that the purchase was 
made without notice that persons other than the exe- 
cution debtor claimed any interest therein.—WEs- 
TUMPKA BRIDGE CO. V. KIDD, Ala., 27 South. Rep. 431. 

81. CREDITORs’ BILL—Subjection of Interest of Lega- 
tee.—Where, upon a bill filed to subject the interest of 
ajudgment debtor as legatee under the will of hi? 
father, it appears that the legatee is largely indebted 
to said estate, and that the latter is perhaps insolvent, 
the bill should nevertheless be retained until final set- 
tlement ef the estate, to the end that, if it shall appear 
on final settlement that there is anything due the lega- 
tee, the creditor may have the same applied to the 
paymentof his judgment.—MORGAN V. KINGMAN, Mich., 
81 N. W. Rep. 1089. 

32. CREDITORS’ SUITS — Limitations — Discovery of 
Fraud.—Under the ruling of the New York Oourt of 
Appeals, that the discovery by a creditor of a fraudu- 
lent transfer of property by his debtor does not start 
limitations running agaiast a suit to subject the prop- 
erty, unless the creditor has already obtained judg- 
ment and issued execution thereon in the State, but 
that his right of action accrues only whenhe has taken 
such preliminary steps, where sufficient time has not 
elapsed thereafter to bar his suit, the time, manner, or 
circumstances of discovering the alleged fraud are im- 
material, and need not be alleged; such allegations be- 
ing necessary only when the ordinary period of limita- 
tion is sought to be extended by reason of lack of 
knowledge of the fraud.—LEHMAN v. OrosBy, U. 8. D. 
C., 8. D. (N. Y.), 99 Fed. Rep. 542. 

388. CRIMINAL EVIDENCE—Forgery—Other Offenses.— 
On an indictment for forging and uttering a forged 
teacher’s pay certificate, evidence that defendant had 
forged and passed other certificates at subsequent 
times is inadmissible to show guilty knowledge.— 
STATE V. ALLEN, 8. Car., 85 8. E. Rep. 204. 

34. CRIMINAL LAw—Escape from Jail.—Where de- 
fendant, confined in jail under sentence for a misde- 
meanor, escaped, and was at the same time under ar- 
rest,and knew that he would be tried, for robbery, 
evidence of his escape is competent to show an attempt 
to avoid such trial.—PBOPLE Vv. KEEP, Mich., 81N. W 
Rep. 1097. 
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35. CRIMINAL Law—Forcible Trespass.— While witness 
was in possession of a stable of which the lessor wished 
to dispossess him, defendants arrived with stock be- 
longing to the lessor, and represefited that they wished 
to stay a few days, but, after witness received the 
stock in the stable, they claimed they were in posses- 
sion, whereupon witness put the stock out, and locked 
the door. Afterwards, during his absence, they broke 
open the door, and took possession, driving away 
witness’ assistants. Held,that the facts warranted a 
conviction of forcible trespass, as the defendants were 
trespassers ab initio.—STATE Vv. CONDER, N. Car., 355. 
E. Rep. 249. 

86. CRIMINAL Law—Homicide—Provoking Difficulty. 
—If deceased had previous difficulties with defendant, 
and at the time of the homicide made an attack upon 
him, and caused defendant to believe that he was then 
in immediate danger of death or serious bodily injury, 
and, acting thereon, defendant shot at deceased, and 
deceased, after being shot or shot at, in good faith 
abandoned the attack, and defendant continued to fire 
at him as he retreated, with full knowledge that there 
was no danger of violence to his person, and if at such 
time defendant’s mind had been rendered incapable of 
cool reflection, he could not be guilty of a higher grade 
of homicide than manslaughter.—TOLLETT v. STATE, 
Tex., 55S. W. Rep. 578. 

37. DrED—What Constitutes.—An instrument prop 
erly executed and acknowledged by a husband and 
wife in the usual form for deeds, conveying certain 
property to their son, with a reservation of a home- 
stead in themselves during their lives and the life of 
the survivor, is a deed, taking effect on delivery, and 
not a will, though it contain a provision that it shall 
not take effect until the death of the grantors.—MaR- 
TIN V. FaRIES, Tex.,558. W. Rep. 601. 

38. DESCENT AND DISTRIBUTION—Relinquishment by 
Heir.—A receipt, executed and acknowledged by an 
heir relinquishing to his father, for a consideration, 
all the interest inherited by such heir from his mother, 
is effective as a conveyance of such interest to the 
Gather._WILLIAMS V. EMERSON, Tex., 55 8. W. Rep. 
595. 

39. DESCENT AND DISTRIBUTION—Surviving Spouse— 
Succession.—A surviving spouse, claiming to be heir 
of the deceased spouse.by reason of the fact thatthe 
latter died intestate and left no heirs either in the 
ascending, descending, or collateral line, is not con- 
sidered by the law as succeeding to the deceased from 
the instant of his death.—SUCCBESSION OF BARBER, La., 
27 South. Rep. 363. 


40. EMINENT DOMAIN—Measure of Damages.—Where 
property is injured by a part being appropriated fora 
public use, the measure of damages is the injury to the 
fair market value of the land at the time of the ap- 
propriation.—COCHRANE V. COMMONWEALTH, Mass., 56 
N. E. Rep. 610. 


41. ESTOPPEL — Pleading — Evidence.—In trespass,’ 


where defendant answered generally, the record and 
judgment in favor of plaintiff ina former action be- 
tween the same parties, and involving the same sub- 
ject-matter, could be introduced as evidence by plaint- 
ift, for the purpose of an estoppel, though the estoppel 
was not pleaded.—STANCILL V. JAMES, N. Car., 358. E. 
Rep. 245. 


42. EVIDENCE—Admissions — Letters.—Letters refer- 
ring to the transaction in controversy, written in be- 
half of.a party by its duly-authorized agent, who took 
part in a transaction, and conducted the correspond- 
ence, are competent evidence as admissions of such 
party, though written afterthe controversy arose.— 
BUFFUM V. YORK MFG. Co., Mass., 56 N. E. Rep. 599. 


43. Factors — Power to Pledge.—A factor cannot 
pledge the goods consigned to him, as his own, for his 
individual debt, though he has an interest in the goods 
by reason of advances made thereon by him.—HaLsgy 
v. Brg, U. 8. C. C. of App., Fourth Circuit, 99 Fed. Rep. 
525. 





44. FIXTURES — Lease — Parol Evidence.—A lessee, 
holding possession under a written lease, put in certain 
@xtures under an oral agreement that they should re- 
main his property, and could be removed, and the 
premises restored to their former condition. The par- 
ties atthe expiration of the first lease entered into a 
new one,—nothing being said about the fixtures,— 
wherein the lessee agreed to surrender the premises at 
the end of the new term in as good condition as they 
were thenin. Held, in an action by the lessor against 
the lessee for removing the fixtures during the term of 
the second lease, that oral testimony of such agree- 
ment was inadmissible, as tending to vary the ternis of 
a written contract.—STEPHENS v. ELY,N.Y., 56N. E. 
Rep. 499. 

45. FIXTURES — Railroad Tracks.—Rails, ties, fish 
plates, etc., constituting the track of a railroad, laid 
down by a railroad company solely for use as a part of 
its entire line in its business as a common carrier, on 
land over which it has obtained an easement of right 
of way by grant from the owner of the fee, do not be. 
come annexed to the freehold, but remain personal 
property of the company after its easement has been 
extinguished by a sale of the land under a prior mort- 
gage.—SKINNER V. FT. WAYNE, ETC. R. Co.v. Co., U.S. 
C.C., D. (Ind.), 99 Fed. Rep. 465. 


46. FRANCHISES—Roadway and Bridge.—A resolution 
by the trustees of a town which gives a person “liberty 
to make aroadway and erect a bridge,’ and which is 
passed in the exercise of a governmental power con- 
ferred by charter in colonial days, creates a franchise. 
—TRUSTEES OF FREEHOLDERS & COMMONALTY OF TOWN 
OF SOUTHAMPTON V. JESSUP, N. Y., 56 N. E. Rep. 538. 


47. FRAUDS, STATUTE OF — Contracts.—An agreement 
whereby defendant, for a valuable consideration, was 
to cure plaintiff's brother of the morphine habit, was 
not within the statute of frauds, as being a promise to 
answer for the debt of another.—WELLMAN Vv. JONES, 
Ala., 27 South. Rep. 416. 


48. FRAUDULENT CONVEYANCE — Consideration.—An 
indorser who lends his name to give credit to a note 
does not thereby bocome a creditor of the maker, in. 
the sense required by the statute of frauds, so as to 
raise a presumption that the maker’s subsequent vol- 
untary conveyance of his property is, as to such in- 
dorser, fraudulent.—MASsON Vv. SOMERS, N.J., 45 Atl. 
Rep. 602. 


49. GAMING CONTRACT—Enforcement.—A New Jersey 
court of equity will not aid judgment creditors to en- 
force a judgment for debts growing out of wagering 
contracts, although the contracts were made in an- 
other State, where they were legal, and although the 
defendants in the bill were non-residents of New Jer- 
sey, and have not, in their answer, set up the character 
of the contracts as a defense.—MINZESHEIMER Vv. Doo- 
LITTLE, N. J., 45 Atl. Rep. 611. 


50. GIFT — Deposit in Bank.—A husband caused a de- 
posit standing in his name in a bank to be transferred 
to his wife’s credit, and a pass book therefor issued in 
her name. The pass book was delivered to him, and 
retained by him until his death. He thereafter depos- 
ited money to the credit of the account standing in the 
wife’s name, and caused her to sign two checks, pre- 
pared by the cashier, withdrawing money therefrom. 
Acheck was also paid atthe husband’s request, with- 
out her signature, on his representations that it was 
inconvenient to obtain her signature. The proceeds 
ofthe three checks were used by the husband for his 
own purposes. The wife did not know that the money 
was deposited to her credit, or that the pass book was 
issued in her name, until after her husband’s death. 
Held, in the absence of further acts or declarations in- 
dicating an intention to donate the fund, not to consti- 
tute a gift.—PBNINSULAR SAV. BANK V. WINEMAN, 
Mich., 81 N. W. Rep. 1091. 


51. GUARDIAN AD LITEM — Interest in Suit.—In an ac- 
tion to set aside a deed in which infants were named 
as beneficiaries, it was error toallow a nominal plaint- 
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iff of record to appear in the suit as guardian ad litem 
for the infant defendants, though he had disclaimed 
all interest in the suit, and alleged that the use of his 
name as plaintiff was wholly unauthorized, and there 
was no evidence of bad faith.—ELLIs V. MASSENBURG, 
N. Car., 35S. E. Rep. 240. 

52. HOMESTEAD—Abandonment.—Homestead is aban- 
doned where the owner and his family have not lived 
in it for several years, and have gone to another place 
to live, and he states that he does not know that he 
shall return to the place where it is located.—SMITH V. 
KIDD, Mich., 81 N. W. Rep. 1092. 

53. HUSBAND AND WIFE — Antenuptial Contract.—A 
Seme sole, about to be married, by a contract with her 
prospective husband and third persons conveyed all 
her estate to the latter, to hold in trust for her sepa- 
rate use, the contract providing that all property 
thereafter acquired by the wife should be subject to 
the trust. The deed reserved to the wife the power to 
appoint, by an instrument in the nature of a will, the 
remainder to the issue. of the contemplated marriage, 
orof any subsequent marriage she might make, and, 
in case she failed to exercise such power, the trust es- 
tate was to descend as in case of intestacy. The pro- 
spective husband covenanted to execute any deeds 
which might be necessary to vest title of the trust 
property in the trustees, and so in like manner in re- 
gard to every acquisition of property which might 
come to the wife during her lifetime. Held not to ap- 
ply to a legacy received by the wife subsequent to the 
death of her husband.—BORLAND v. WELCH, N. Y., 56 
N. E. Rep. 556. 

54. INJONCTION—Infringement of Patent.—A com- 
plaint in a suit for infringement of a patent will not be 
enjoined, on a motion by defendant, from sending cir- 
culars to defendant’s customers threatening suits 
against sellers of the infringing article, where it is 
claimed that such threats are made in good faith, and 
it is not clear that such suits could not be successively 
maintained.—_WELSBACH LIGHT CO. V. AMER. INCAN- 
DESCENT LaMP Co., U. S.C. C., 8. D. (N. Y.), 99 Fed. 
Rep. 501. 

65. INSURANCE—Forfeiture — Vacation of Premises.— 
Under a policy providing that it shall be void if “the 
premises hereby insured shall become vacant by the 
removal of the owner or occupant, and so remain for 
more than thirty days,” a policy does not become void 
by a mere temporary absence of the occupanton a 
visit. JOHNSON V. NORWALK FIRE INS. Co., Mass., 56 
N. E. Rep. 569. 

56. INTERPLEADER—Practice—Action by Creditor of 
Legatee.—Where a judgment creditor of one who is a 
legatee or distributee under a will begins a suit in the 
nature of a creditors’ bill, making the debtor and the 
administrator with the will annexed parties, it is 
proper practice for such administrator to interpose, 
before answer, an affidavit setting forth the grounds 
for interpleader, and praying that a claimant other 
than the plaintiff be brought in, and required to liti- 


gate withthe plaintiff their respective rights to the © 


fund.—First Nar. BANK OF CADIZ Vv. BEEBE, Ohio, 56 
N. E. Rep. 485. e 

57. INTOXICATING LIQUORS — Local Option—Sale of 
Beer as Beverage.—The sale of beer as a beverage, in 
any quantity, whether by the manufacturer or not, is 
prohibited in a township where the people have availed 
themselves of the provisions of the local option law, 
passed March 3, 1888; and, being a police regulation, a 
sale of an unbroken package, made in such township 
by an agent of a manufacturer located in another State, 
is not protected from the operation of the law on the 
ground that it interferes with interstate commerce, 
such police power being conferred on the States by an 
act of congress adopted August 8, 1890, known as the 
‘Wilson Act” (26 St. 313).—STEVENS V. STATE, Ohio, 56 
N. E. Rep. 478. 


58. LIBEL.—A letter to plaintiff's creditor, stating 
that plaintiff is about to move, and that if he does the 
creditor will not be able to collect his debt, and inti- 





mating that plaintiff is going to leave for the purpose 
of evading payment of his debts, is libelous per se.— 
SANDERS V. HALL, Tex., 55S. W. Rep. 594. 

59. LIBEL—Publication.—In an action for libel it was 
error to allow defendants to show that other news- 
papers had published the statement complained of, 
and that plaintiff had commenced suits against them. 
In an action for libel the fact that a letter written by 
plaintiff to defendant, and admitted in evidence, in- 
timated that plaintiff intended to sue other newspapers 
besides defendants, did not justify compelling plaintiff 
on cross-examination to give information showing 
that other papers had published the statement com- 
plained of, and that he had sued against them.— 
PALMER V. MATTHEWS, N. Y., 56 N. E. Rep. 501. 

60. LIBEL AND SLANDER—Evidence.—The mere speak- 
ing of slanderous words, that are not actionable per se, 
in the presence of a third person, who publishes them 
without his connivance, does not make the speaker 
liable for slander.—SCHOEPFLIN V. COFFEY, N. Y., 56 N. 
E. Rep. 502. . 

61. LICENSES—Bills and Notes.—A note given by a 
customer for the balance due a merchant on a store 
account for a year for which the merchant did not pay 
the proper privilege tax is uncollectible.—PUCKBTT V. 
FORE, Miss., 27 South. Rep. 381. 

62. LIFE INSURANCE — Forfeiture — Non-payment of 
Premium.—Under a life policy, which was an entire 
contract for the life of the insured, and not a term pol- 
icy, issued in New York while Laws 1877, ch. 321, was 
in force, which provided that no forfeiture should be 
declared until 30 days after the giving by the company 
of a prescribed notice, in a prescribed manner, the 
rights of the parties were not affected by Laws 1892, ch. 
690, which repealed the former law, with a saving 
clause, and which re ted practically the same pro- 
vision as to forfeiture of such policies, and further 
provided that, where its provisions were substantially 
the same as existing laws, they should be construed as 
continuations of such laws.—HATHAWAY V. MUTUAL 
LIFE Ins. CO. OF NEW YORK, U.S.C. C., D. (Wash.), 
99 Fed. Rep. 534. 


63. LIMITATIONS—Actions against Executor.—Under 
Pub. St. ch. 136, §%, providing that an action sgainst an 
executor on a debt of decedent must be brought within 
two years from the time of his giving bond, the limita- 
tion does jnot expire until two years after an affirm- 
ance of a decree allowing a will and appointing an 
executor, from which an appeal was taken.—SMITH V. 
SMITH, Mass., 56 N. E. Rep. 594. 

64. LIMITATIONS — Assumption of Mortgage.—When 
lands have been conveyed to successive grantees, sub- 
ject to adebt secured by bond and mortgage, each of 
whom by covenant in his deed assumes to pay the 
mortgage debt, as part of the consideration of his pur- 
chase, the payments of interest made on that debt by 
the successive grantees are referable to the bond held 
by the mortgagee, and operate to satisfy the interest 
due on that bond, and thereby to stay the running of 
the statute of limitations against an action on the 
bond.—BIDDLE V. PuGH, N. J., 45 Atl. Rep. 626. 


65. LIMITATION OF ACTIONS—Burden of Proof.—In an 
action on a boad, where the statute of limitations is 
pleaded in bar, the burden of proving that the debt is 
not barred is on plaintif..—GOrron v. HawkKIns, N. 
Car., 35 8. E. Rep. 229. 


66. MALICIOYS PROSECUTION — Malice — Evidence.— 
Plaintiff in an action for malicious prosecution may, 
for the purpose of establishing malice, show that, im- 
mediately after his arrest on complaint of defendant, 
the latter transferred to H for $70 a note for $115, signed 
by plaintiff's father; that he then advised the father 
to call on H to aid in the defense; that after the father 
had given H security for $200, to be advanced to aid in 
plaintiff's defense, H presented the note instead of the 
money.—Brown V. RigGs, Mich., 81 N. W. Rep. 1079. 


67. MASTER AND SERVANT—Assumption of Risks.—The 
obvious dangers, the risks which are assumed by the 
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servant in his master’s employment, are such risks as 
he becomes acquainted with in such employment. He 
is bound to use his eyes to see that which is open and 
apparent to any person using his eyes, and, if he fails 
to do so, he cannot charge the consequences upon his 
master, for such a risk is impliedly assumed by him.— 
DILLENBERGER V. WEINGARTNER, N. J., 45 Atl. Rep. 
638. 


68. MASTER AND SERVANT — Employment — Customs 
and Usages.—Evidence that it is the custom for de- 
fendant railroad company to retain engineers in its 
service as long as they can render efficient services, 
and then give them some other work which they can 
do, does not show such custom to bea part of an en- 
gineer’s contract of employment, where. no time is 
specified, andjthere is evidence by plaintiff tending to 
show that the engineers could quit work at any time, 
and that thejcompany has aright to discharge them 
at any time.—RICHARDSON V. WILMINGTON & W. R. Co., 
N. Car., 35S. E. Rep, 235. 


69. MASTER AND SERVANT—Steamboats—Negligence.— 
The fact that the work of unloading cotton from a 
barge onto a steamboat engaged in the river trade on 
the Mississippi was carried on after dark, and while 


the boat} was moving down the river, and that the. 


mate was hurrying up the work, does not show negli- 
gence on the partjof the owners of the steamboat, since 
it is the common practice and duty of the masters and 
crews of boats engaged in the river trade to push their 
employment, and, when called for, to receive, deliver, 
and stow freight at night as well as in the daytime.— 
Rep River Linge v. SmitTH, U. 8. C.C. of App., Fifth 
Circuit, 99 Fed. Rep. 520. 


70. MASTER AND SERVANT—Torts of Servant.—A mas- 
ter, though liable to make compensation for injuries 
done by his servant within the scope of his employ- 
ment, cannot be held liable for exemplary or punitive 
damages merely by reason of wanton, oppressive, or 
malicious intent on the part of the servant.—HAVER V. 
CENTRAL R. CO. OF NEW JERSEY, N. J., 45 Atl. Rep. 
593. 


71. MECHANIC’s LIEN — Building — Land.—Where a 
lease was given, requiring the erection of a building 
by the lessee, the contractor and material-men were 
entitled to a mechanic’s lien upon the building and 
leasehold interest for work done and materials fur- 
nished, under Pub. St. ch. 191, authorizing a mechan- 
ic’s lien on a building or structure on land though the 
owner ofthe building has no interest in the land.— 
FORBES V. MOSQUITO FLEET YACHT (LUB, Mass., 56N. 
E. Rep. 615. 


72. MorTGaGES — Foreclosure — Decree. — Where a 
mortgage foreclosure decree was entered in the county 
in which the mortgaged lands were situated, the fact 
that the order directing a sale thereof was passed in 
another county did not invalidate it.—LIscoMB Vv. Ham- 
MET,S. Car., 358. E. Rep. 194. 


73. MorTGaGes—Insurance.—Certain insurance poli- 
cles on an intestate’s mortgaged property, obtained by 
his administrator, were made payable to the mort- 
gagees in conformity with the mortgage provisions. 
The property was injured by fire, but was repaired by 
the administrator, with money on which the mort- 
gagees had no lien, before the insurance money was 
paid. Held, that the mortgagees were not entitled to 
the insurance money, but it should be paid to the ad- 
ministrator, since he had restored the property to the 
condition it was in before the fire.—Hogy v. EWELL, 
Tex., 558. W. Rep. 606. 


74. MoRTGAGES — Priorities — Judgment Creditor. — 
Rev. St. 1893, § 1968, declares that mortgages not re- 
corded within 40 days after their execution shall be 
void as against subsequent creditors of the mortgagor 
without notice, and, if not recorded within such time, 
shall be valid only from the date of record. Held, that 
acreditor whose claim accrued before the execution of 
a mortgage by the debtor was not a subsequent cred- 
itor within such statute, and hence his claim was not 





entitled to priority over a mortgage subsequently is- 
sued, though it was not recorded for more than 40 days 
after its execution.—ARMSTRONG V. CARWILE, S. Car., 


» 35S. E. Rep. 196. 


75. MUNICIPAL CORPORATION — City Markets—Ordi- 
nances.—The city of New Orleans having the un- 
doubted right and authority to establisb markets for 
public health and convenience by ordinance and to 
lease the same, has the authority, for the protection 
of its lessees, to pass an auxiliary ordinance prohibit- 
ing parties from selling at or near the markets prod- 
ucts which are sold in the same.—CiITY OF NEW OR- 
LEANS V. KIENTZ, La., 27 South. Rep. 344. 

76. MUNICIPAL CORPORATION — Drainage—Notice of 
Defect.—A pedestrian who, without necessity, and for 
his own pleasure and convenience, departs from the 
Sidewalks and street crossings, upon which he would 
have avoided injury, and crosses a street intersection 
diagonally, and is injured by slipping into a catch-basin 
which lay between the crossings, must be held to have 
assumed the risks which lay in the path which he thus 
chose.—CITY OF DAYTON v. TAYLOR’S ADMR., Ohio, 56 
N. E. Rep. 480. 

77. MUNICIPAL CORPORATIONS—Sewer Connections.— 
A city has a right to require that a connection with its 
sewerage shall be made by its licensed officer, and that 
material furnished shall be proper for such work, and 
subject to its inspector’s approval.—SLAUGHTER V. 
O’BERRY, N. Car., 35 8S. E. Rep. 241. 

78. OFFICE AND OFFICERS — Retaining Possession— 
Compensation.—One who, by force, retains possession 
of a public office after the expiration of his term, and 
against the lawful demand of his legally appointed 
successor, Cannot recover the salary or emolumeats 
attached to the office accruing after such demand.— 
BLORE Vv. BOARD OF CHOSEN FREEHOLDERS OF UNION 
County, N. J., 45 Atl. Rep. 633. 

79. PARTNERSHIP—Purchase of Co-Partner’s Interest 
in Firm.—A partaer’s purchase of the interest of an- 
other partner in a firm does not inure to the benefit of 
athird partner, as a matter of law or equity, even 
though the purchaser acquired the equity of redemp- 
tion in the interest after the failure of the selling part- 
ner.—TOWLE v.!HAMMOND, U. 8. C. C. of App., Sixth 
Circuit, 99 Fed. Rep. 510. P 


80. PLEADING — Set-off.—Where defendants plead a 
set-off against the demand sued on, and allege that 
such demand was assigned to plaintiff without con- 
sideration, to defeat their set-off, and that the assignor 
is still the real owner of the demand, and he after- 
wards becomes a party by voluntarily appearing and 
adopting the plaintiff's complaint, the pleadings are 
sufficient to entitle defendants to a judgment for the 
balance found to be due on the set-off.—GARRETT V. 
ROBINSON, Tex., 55S. W. Rep. 564. 


81. PLEDGE — Redemption by Administrator.—The 
pledgee having been-subjected to some expenses in 
realizing and applying the property pledged, and hav- 
ing all the securities in his hands, and accurate knowl. 
edge of the actual condition of the loan, and having 
rendered no account, cannot’prevent the payment of 
the loan, in order to keep his money profitably in- 
vested, by refusing to disclose the exact sum due, and 
denying that the tender made was the proper sum.— 
CHAMBERS V. KUNZMAN, N. J., 45 Atl. Rep. 599. 


82. PLEDGE — Sale — Pledgee as Purchaser.—Under 
Pub. St. ch. 192, §§ 10, 11, authorizing a pledgee of per- 
sonal property,on noticeto the pledgor,to sell the 
pledge at public auction, and apply the proceeds to 
the satisfaction of his demand, a pledgee is precluded 
from buying in the property at the sale, since his duty 
to the pledgor to get the highest price he can is incon- 
sistent with his interest as a purchaser.—LORD Vv. 
HARTFORD, Mass., 56 N. E. Rep. 609. 


83. PLEDGES — Unauthorized Foreclosure.—Where a 
pledgee used good judgment and diligence in the sale 
of property pledged, and the proceeds were less than 
enough to pay his claim, the pledgor could not recover 
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for the pledgee’s foreclosure in a manner not author- 
ized by law; no damages having been shown.—WHIP- 
PLE V. DUTTON, Mass., 56 N. E. Rep. 574. 

84, PRINCIPAL AND AGENT — Contract—Ratification.— 
Where there was evidence that it was customary and 
withim the scope ofthe authority of an agent to sell 
ore in sight forfuture delivery, and receive advances 
thereon from the purchaser, and that a purchaser 
made advances to such agent on ore to be delivered, 
and the delivery was prevented by a flow of water into 
the mine, it was not error to charge that, if the money 
was advanced on an authorized contract of purchase, 
which fell through, there was a failure of considera- 
tion, and the principals were bound to refund it.— 
AMER. MIN. & SMELT. CO. V. CONVERSE, Mass., 56 N. EB. 
Rep. 594. 


85. QUIETING TITLE—VPossession.—Where the acts of 
possession are proven to have been done without di¢- 
pute, under a belief and claim on the part of the com- 
plainant that she owned the premises, and show an oG- 
cupation and use of the property for allof the pur- 
poses for which its nature enabled it to be used, itis a 
sufficient exhibition of the peaceable possession under 
claim of ownership required by the statute.—BLaKE- 
MAN V. BOURGEOIS, N. J., 45 Atl. Rep. 594. } 

86. QUIETING TITLE—Possession.—To maintain an ac- 
tion to quiet title to land, the plaintiff must have both 
the title and the actual possession.—SMITH V. LEWIS, 
— 55 S. W. Rep. 551. : 


. RAILROAD COMPANY — Crossings — Contributory, 


ing well known to him, and when his horse’s head wa 

6 feet from the track, seeing a train rapidly approach-) 
ing, 200 feet away, he stood up and seemed about to’ 
jump from the wagon, but, instead, whipped his horse, | 
which crossed the track, but he was struck by the train | 
and killed. Held, that deceased was guilty of con- 
tributory negligence in not stopping when he saw the 
train approaching, and that an instruction that if | 
decedent used his best judgment in trying to get over : 
the track before thetrain struck him, rather than to 
turn his horse away from the track, it was for the jury | 
to determine whether he was careless, was error.— 
GETMAN Vv. DELAWARE, ETC. R. Co.,N. Y.,56 N. E. 
Rep. 553. 

88. RAILROAD COMPANY — Duty of Railroads as to Sig- 
nals.—A railroad company is not relieved from liabil- 
ity for injuries at a public crossing by merely comply- 
ing with the statutory requirements in regard to 
audible signals by approaching trains, but must take 
such additional precautions as may be rendered nec- 
essary by the circumstances at the particular crossing. 
—PENN. R. CO. V. MILLER, U. S.C. C. of App., Third 
Circuit, 99 Fed. Rep. 529. 


89. RAILROAD COMPANY—Negligence—Care Required. 
—When arailroad employee is confronted with a sud- 
den emergency, failure to exercise the best judgment 
possible does not of necessity make the company lia- 
ble for resulting injuries; and hence where plaintiff 
was injured by collision with defendant’s train at a 
crossing, and only eight seconds elapsed between the 
time the engineer saw plaintiff’s horses and the hap- 
pening of the accident, it was error to instruct that if 
the engineer, after seeing the horses, omitted to do 
any act which might have prevented the accident or 
might have lessened the damage to plaintiff, defend- 
ant was guilty of negligence.—LEWIs v. LONG ISLAND 
R. Co., N. Y.,56 N. E. Rep. 548. 

90. REFERENCE — Conclusiveness of Report.—A find- 
ing by a master in chancery as to a question of bounda- 
ries, based on an examination of deeds and upon con- 
flictiug oral testimony, should not be lightly interfered 
with.—MURPHY V. SOUTHERN Ry. Co.,U. 8.C.C.,N. 
D. (Ga.), 99 Fed. Rep. 469. 

91. REFORMATION—Declaration of Trust.—Equity will 
reform a declaration of trust which the trustee ob- 
tained to be accepted by a misrepresentation to the 
parties interested, whereby his own proportionate 


natieaaanl —Decedent drove toward a railroad cross | 


form to the true agreement between the parties.—LaR- 
TER V. CANFIELD, N. J., 45 Atl. Rep. 616. 


92. RELEASE—Injuries — Damages.—Where plaintiff 
executed.a release of all claims for damages, and after- 
wards brought suit on such claims, without tendering 
a return of the consideration of the release, claiming 
that itwas executed while he was intoxicated, it was 
error to fail to instruct that the release was a bar to 
the action unless it was obtained by actual and in- 
tended fraud, and to instruct that the release was void 
if obtained while the plaintiff was so intoxicated as 
not to realize the nature or results of the contract.— 
PAWNEE COAL Co. Vv. ROYCE, Ill.,56 N. E. Rep. 621. 

93. RELEASE—Return of Consideration Paid.—Where 
a person sustained injuries by reason ofthe alleged 
negligence of a railroad, and afterwards, for a money 
consideration, executed a release of all claims against 
the company for damages therefor, he cannot main- 
tain an action for such damages without first return- 
ing or offering to return the money so received, though 
he alleges that such release was obtained by fraud.— 
LEVISTER V. SOUTHERN Ry. Co.,S. Car., 358. E. Rep. 
207. 

94. REPLEVIN—Demand — Sufficiency.—The fact that 
plaintiff in replevin against a sheriff to recover prop- 
erty in his custody under attachment against a third 
party, on demanding a delivery of the property prior 
to suit did not state the nature of his interest, did not 
invalidate the demand.—SCHOOLCRAFT Vv. SIMPSON, 
Mich., 81 N. W. Rep. 1076. © 

95. SALES—Bill of Lading—Assignment.— Where corn 

was shipped on a bill of lading with draft attached, 
which the shipper assigned for value, the consignee 
can recover for defects in the corn from the assignee 
ofthe bill of lading.—FINCH V. GREGG, N. Car., 35 8. 
E. Rep. 251. 

96. SALES—Breach of Warranty—Counterclaim.—On 
an action for the price of machinery, where the defense 
is a counterclaim for breach of warranty, the measure 
of damages for the defendant is the difference between 
the value of the property received, and what it would 
have cost the defendant to purchase such machinery 
as that described in the contract and warranty.— 
Hoyer & SMITH MFG. Co. v. Gray, N. Car., 358. E. 
Rep. 236. 


97. SALES—Patent Rights — Contracts.—A contract 
whereby plaintiff agrees to furnish to a contractor for 
the construction of a brewery a patented refrigerating 

| plant for a fixed sum, “free from any royalty over and 
-above the purchase money,” is an absolute sale, so 
that the right to use the patented machinery is not de- 
, pendent on the payment cf the purchase price.—DE 
La VERGNE REFRIGERATING MACH. Co. V. HUB BREW- 
InG Co., Mass., 56 N. E. Rep. 584. 


98. SALE — Rescission of Fraud — Burden of Prooft.— 
The burden is upon the vendee, who seeks to rescind a 
le for fraudulent misrepresentations, to prove the 
making ofthe representations which he alleges, and 
fwhich the vendors deny, and that they were faise.— 
GABRISON V. TECHNIC ELEC. WORKS, N. J., 45 Atl. Rep. 
2. 
99. SHERIFF—Uniawful Seizure — Process as Protec: 
»— Where a sheriff, by virtue of a writ of sequestra- 
, issued in conformity with the statute, seizes 
perty specified thercin belonging to and in the pos- 
ion of a stranger to the suit, the writ is no protec- 
in to the officer in a suit against him by the owner to 
damages for such seizure.— VICKERY V. Craw- 
RD, Tex. , 55 8S. W. Rep. 560. 


100. SPECIFIC P&RFORMANCE — Tender of Deed.— 
ere, under a contract for the sale of land, it is pro- 
ied that upon payment ofthe purchase money a 
shalt be delivered, and it appears that the vendor 
put the vendee into possession, and has always 
ready to deliver the deed; that the vendee knew 
, but has refused and failed to pay the purchase 
san actual tender of the deed by the vendor is 
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specific performance.—BROWN V. NORCROSS, N. J., 45 


Atl. Rep. 605. 

101. STaTUTES—Constitutionality—Carriers.—A_ stat- 
ute, unconstitntional so far as it purports to operate 
retrospectively on corporations already in existence, 
may be upheld as to companies subsequently incor- 
porated.—PoRDY V. ErRtg R.Co., N. Y.,56N. E. Rep. 
508. 

102. STATUTES — Enactment — Validity.—In the ab- 
sence of protest ‘noted on the journal” of either house, 
pointing out in what respect the constitution has been 
violated during the passage of the bill, as required by 
Const. art. 4, § 37, it will be presumed that the legisla- 
ture was not remiss in its duty to make such protest if 
ahy grounds therefor existed.—STaTE v. MASON, Mo., 
55S. W. Rep. 636. . 

103. TAX SALE—Title.—A sale of land at a delinquent 
tax sale does not vest inthe holder of a certificate of 
purchase at such sale the title to the property so sold, 
but the holder of such certificate acquires a right to be 
invested with the title to such land at the expiration 
of two years from the sale, if not redeemed.—STaTE 
Vv. GODFREY, Ohio, 56 N. E. Rep. 482. 

104. TELEGRAPH COMPANY—Delay—Agency.—A per- 
son to whom a telegram was sent cannot maintain an 
action ex contractu against the telegraph company for 
delay in its delivery unless the sender was acting as 
his agent in sending the telegram.—FORD V. POSTAL 
TEL. CABLE Co., Ala., 27 South. Rep. 409. 

105. TENANTS IN COMMON—Lease.—Where a lease is 
made by B and S, each owning an undivided one-half 
of the property, and thereafter S deeds to T his un. 
divided one-half of the property, and also assigns to 
him all hisright and interest in the lease, B and T may 
(the assignment being pleaded) join in an action for 
the rent, under Comp. Laws 1897, § 10,054.—BLy v. 
Buss, Mich., 81 N. W. Rep. 1080. 


106. Trusts—Insolvency of Trustee—Right to Follow 
Trust Fund.—A railroad company which held in trust 
a fund to be used for the benefit of another company 
became insolvent, having expended but a part of the 
fund which it had deposited in its current bank ac- 
count. Held,that by such mingling of the money with 
its own the trust became impressed upon the entire 
fund in the bank, and so much of such fund as could 
be identified in the hands of the receiver was recover- 
able by the beneficiary, but that such identification 
was limited to the smallest amount in the bank ac- 
count at any one time after the trust fund was depos- 
ited, although a larger sum came into the receiver’s 
hands.—IN RE WOLFF, U.S. C. C., D. (Mo.), 99 Fed. 
Rep. 485. 


107. TRUST PROPERTY~—Conveyance.—Where land is 
conveyed to a trustee for the benefit of a married 
woman,to be conveyed only by the trustee on her 
written request, she cannot dispose of it during the 
trustee’s lifetime, except as stated in the deed of 
trust, and a conveyance thereof executed by her and 
her husband alone without the trustee’s knowledge or 
consent is void.—SHANNON v. LAMB, N. Car., 358. E. 
Rep. 232. 


108. UNLAWFUL ENTRY AND DETAINER.—Under Code 
1892, § 4461, providing that the action of unlawful en- 
try and detainer may be maintained by any one ‘‘de- 
prived of possession,” the action does not lie by an 
organization against members thereof who had pur- 
chased property with money belonging to the organi- 
zation, and were wrongfully claiming the same as 
owners, where the organization has never been in 
actual possession, and hence has not been deprived of 
the possession.—OWEBN V. MONROE COUNTY ALLIANCE, 
Miss., 27 South. Rep. 383. 


109. UsuRyY—Fraud—Preferring Creditor.—An agree- 
ment of one buying out a business that one-half the 
net profits for a certain number of years shall be pald 
as interest, and as a consideration for the good will, is 
not usurious, in the absence of evidence that either 
party understood that an unlawful rate of interest was 





contemplated.—ScRIPS V. CRAWFORD, Mich., 81N. W. 
Rep. 1098. 

110. VENDOR AND PORCHASER — Vendor’s Lien. — 
Where a description of boundaries in a decree to fore- 
close a vendor’s lien, although erroneous, is sufficient 
to pass title, pluintiff cannot have the decree vacated 
and the cause reinstated, in order to correct such de- 
scription.—MANSEL V. CASTLES, Tex., 55S. W. Rep. 559. 

1ll. WaTERSs—Diversion—Injunction.—When a ripa- 
rian proprietor seeks the aid of a court of equity to re- 
strain the diversion of water by a municipal corpora- 
tion for public purposes, and offers to forego his right 
to an injunction on recovering just compensation, 
which he asks the court to determine, and the defend 
ant, in its answer, consents to pay such compensation 
so to be determined by the court, in case the court 
considers the complainant entitled to an injunction, 
the court has jurisdiction to ascertain the amount of 
such compensation.—SPARKS MFG. Co. Vv. TOWN OF 
NEWTON, N. J., 45 Atl. Rep. 596. 


112. WILLs—Accumulations—Validity.—A testator di- 
rected that the net income of certain of his real estate 
should, after the payment of a stated sum annually to 
the widow, be devoted to the payment of mortgages. 
Held, that the provision as to the payment of mort- 
gages was an accumulation, since its effect was to have 
a portion of'the income go into and increase the 
principal of the estate by decreasing the burden there- 
on, and was void under 1 Rev. St. p. 726, §§ 37, 38, pro- 
hibiting accumulations except for the benefit of mi- 
nors.—HASscCALL Vv. KING, N. Y., 56 N. E. Rep. 515. 


113. WILLS—Construction — Suspension—Alienation. 
—Comp. Laws §§ 8796, 8897, previde that every future 
estate shall be voidin its creation, which shall -us- 
pend the absolute power of alienation for a longer 
period than two lives in being at the creation of the 
estate, and that such power of alienation is suspended 
when there are no persons in being by whom an abso- 
lute fee in‘possession can be conveyed. Testator de- 
vised a life estate to his wife remainder in fee to his 
son, on condition that he pay his sister $500 cash; in 
case of death of either son or daughter without issue 
before wife’s death, survivor to take fee-simple title; 
and, in case of death of both son and daughter before 
wife’s death, then to whomever the wife may direct. 
Held that, since there are persons in being by whom 
an absolute estate in possession can be conveyed, the 
will is not invalid.—TorpPy v. BgeTTs, Mich., 81 N. W. 
Rep. 1094. 

114. WILLS—Construction — Trust.—Under a will be- 
queathing to E $5,000, immediately followed by a di- 
rection to the executors to act in the same capacity as 
in the bequest to M, which was to invest the amount 
of the legacy at interest, and to pay the interest to M 
during her life, and the principal to ot her persons af- 
ter her death, and providing the principal and interest 
not used by E are to gu to her children absolutely, and, 
ifshe leaves no issue, then to other persons named, 
the legacy to her is not an absolute gift.—IN RE 
SHADE’S ESTATE, Penn., 45 Atl. Rep. 649. 


115, WiLL—General Legacy—Interest.—In this State a 
general legacy bears interest at the legal rate from the 
end of the first year from the date of the notice of the 
appointment of the executor, unless it be clearly ap- 
parent that the testator did not so intend.—GRay Vv. 
CasSE SCHOOL OF APPLIED SCIENCE, Ohio, 56N.E. Rep. 
484. 

116. WITNESSES—Transactions With Deceased Vler- 
son.—In a suit to enforce an alleged trust of railroad 
property belonging to decedent, by virtue of acon- 
tract made with complainants by decedent and B and 
to hold B accountable under the contract jointly with 
decedent’s estate, B’s testimony as to the existence of 
a contract by decedent to waive a superior lien secured 
by receiver's certificates owned by him is inadmissible 
under Code 1886, § 2765, precluding an interested wit- 
ness from testifying as to transportations with a de- 
ceased person-—BROWNING Vv. KELLY, Ala., 27 South, 
Rep. 391. 





